
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Civil Insurance Fraud 
Autumn Newsletter 2017 

 

CIVIL INSURANCE 
FRAUD NEWSLETTER 

 

From the Deans Court Chambers Fraud Team 

Spring 2020 

MANCHESTER 

 

24 St John Street 

Manchester 

M3 4DF 

0161 214 000 

PRESTON 

 

101 Walker Street 

Preston 

PR1 2RR 

01772 565600 



  

1 
0161 214 6000                         Clerks@deanscourt.co.uk                  WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

 

 

 

Tim Horlock QC Sebastian Clegg David Boyle 
 

Simon McCann Pascale Hicks 

Ross Olson Anthony Singh 
 

Robert McMaster 
 

Zoe Earnshaw Alex Poole 
 

Victoria Heyworth Will Tyler Alex Taylor 
 

Mark Bradley 
 

Jonathan Lally 
 

Ross Olson 
 

Rachel Greenwood 
 
 

Jonathan King 
 

James Paterson 
 

Nilufa Khanum 
 

Junaid Durrani 
 
 
 

Daniel Glover 
 

Gareth Poole 
 

Zara Poulter  

 

Spring 2017 Newsletter 
Chancery & Commercial Group 

  

Meet the Team: 



  

2 
0161 214 6000                         Clerks@deanscourt.co.uk                  WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

 

 

 

 

 

 

 
 
IN THIS EDITION… 
 
 

  

   

4-7 Simon McCann &  

James Paterson 

Covid-19 & Trials 

   

8-10 Zara Poulter CPR 113th Update: Procedural 

Changes to Statements of Truth and 

Witness Statements in Foreign 

Languages 

   

11-13 Jonathan Lally The New Frontier- The Devil is in the 

Data 

   

14-18 Sebastian Clegg Carrying forward a forensic triumph 

(the use of decisions and documents 

from one set of proceedings in 

another) 

   

19-21 James Paterson In or Out of the Protocol: The Stages 

of a Mistake 

   

22-24 Robert McMaster  Applying to Withdraw Pre Action 

Admissions: A Review of Arboleda-

Quiceno v Newham London Borough 

Council 

   

25-26 Mark Bradley Ex-Salford City FC Footballer Scores 

Own Goal in Dishonest Insurance 

Claim Case 

For more detailed information on all counsel, their full CVs and experience can be found on our website at 

www.deanscourt.co.uk 

If there are any topics you are interested in, anything you would like to discuss, or if you have any comments or 

feedback please feel free to contact us on 0161 214 6000, or you can reach our Senior Clerk at 

mgibbons@deanscourt.co.uk. 

 

http://www.deanscourt.co.uk/


  

3 
0161 214 6000                         Clerks@deanscourt.co.uk                  WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

 

 

  

   

Welcome to the Spring Edition of our Fraud 

Newsletter. We hope you are all safe and well during 

these difficult times. The lockdown presents 

unprecedented challenges to the conduct of litigation. 

In our first article Simon McCann and James Paterson 

look at the question of how fraud trials will be dealt 

with. In particular they highlight the problems 

presented by video trials. It was reassuring to see today 

(6 April) that the Designated Civil Judge for North and 

West Yorkshire, HHJ Gosnell, issued a guidance note 

in which he recognised that remote hearings may be 

unsuitable in some cases such as fundamental 

dishonesty. He suggested the parties would be 

permitted to agree to an adjournment of Fast Track 

trials pending a face to face trial.  

Zara Poulter provides a useful article addressing the 

rule changes in the CPR 113th update relating to 

statements of truth and witness statements in Foreign 

Languages. It will be interesting to see how those 

changes impact on litigation and whether Defendants 

can make tactical use of them.  

Jonathan Lally analyses the decision in Wise v Hegarty 

and Alpha Insurance (Middlesbrough County Court, 9 

July 2019) and looks at a finding of fundamental 

dishonesty made in the absence of the parties in 

reliance on telematics evidence which showed that the 

relevant vehicles were in different places at the time of 

the alleged accident.   

Sebastian Clegg gives an excellent and detailed 

analysis of the ability of a party to rely upon decisions  

 

Editorial 
By Zoe Earnshaw 

earnshaw@deanscourt.co.uk  
 

 

  By Daniel Glover  

and documents from a separate set of proceedings.  

The question of what happens when a party makes a 

mistake during stages of the RTA or EL/PL Pre-action 

Protocol for Low Value Personal Injury Claims is 

considered by James Paterson. He helpfully analyses 

the most recent decisions which consider whether or 

not the common law doctrine of mistake applies.  

Robert McMaster considers applications to withdraw a 

pre-action admission in the context of fundamental 

dishonesty. It particular he looks at the decision of 

Arboleda-Quiceno v Newham London Borough 

Council [2019] EWHC 2660 and provides helpful 

practical guidance to those wishing to resile.  

Finally, Mark Bradley provides an interesting case 

report following a trial where he acted for a Defendant 

and secured a finding of fundamental dishonesty 

against a semi professional football player. 

We are always keen to listen to feedback and hear of 

topics that you would like to be covered in future 

editions. Thank you for reading and on a final note I 

would like to thank Simon McCann for all the hard 

work he has contributed as editor before me. 

Zoe Earnshaw 

mailto:earnshaw@deanscourt.co.uk
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“But now I am cabined, cribbed, confined, bound in 

To saucy doubts and fears” 

(Macbeth, Act 3, Scene IV) 

In the time that passed between my commencing 

writing this piece and reaching the conclusion (about 

an hour), the advice from HMCTS about civil litigation 

in the time of Coronavirus has changed twice.  I expect 

the guidance, protocols and requirements will have 

changed many more times before this Newsletter 

reaches you; however, I hope that some of the points I 

raise will have relevance whatever stage we reach. 

The HMCTS guidance published today (1 April) sets 

out what are “Priority 1” cases (“work which must be 

done”), and what are “Priority 2” cases (“work which 

can be done”) for the purposes of the Courts.  Notably, 

multi-track trials which both parties deem to be 

“urgent” are listed under Priority 1, whilst small claims 

and fast-track trials which the parties deem to be 

urgent are Priority 2.  It is not clear what is meant by 

“urgent”, though it might be speculated that a disease 

case in which the Claimant was terminally ill might be 

one, albeit extreme, example.  Stage 3 hearings, infant 

approvals and various other assorted hearings are also 

listed under Priority 2. 

Unprecedented times require unprecedented measures, 

and there are obvious imperatives that now require all 

parties to avoid in-person attendance at Court 

buildings. It is, of course, unclear how long it will be 

before other, non-urgent, trials are listed for remote 

  

COVID-19 and Trials 
        By Simon McCann & James Paterson 

mccan@deanscourt.co.uk  paterson@deanscourt.co.uk  

hearings.  The anecdotal evidence that there is suggests 

that it will not be long before the Courts consider it 

necessary to proceed with all trials this way.  The 

parties are likely, in that event, to be asked to consider 

whether it is appropriate for any given trial to proceed 

remotely.  In cases in which fraud or fundamental 

dishonesty are the issues, caution is to be advised 

before agreeing too readily to a remote trial. 

Even before the sea-changes that are taking place, 

there were obvious advantages to videolink evidence: 

 Saving of time 

 Saving of cost (witness transportation) 

 Convenience 

 Securing evidence that would 

otherwise possibly not be called  

 Improved witness co-operation 

 

However, there are some significant problems with 

evidence given over a remote link: 

 The performance of witnesses is 

almost invariably worse (always worse 

in the author’s experience) 

 Technical problems with lines, signal 

drop-out and picture quality 

 Inability to properly gauge the 

demeanour of witnesses 

 Less overall control of the witnesses 

 The lack of access to documents and 

bundles  

 

 

mailto:mccan@deanscourt.co.uk
mailto:paterson@deanscourt.co.uk
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COVID-19 and Trials 
Continued… 

In fraud cases, however, some of these difficulties 

become acute.  The nature of the trial process is very 

adversarial – perhaps more so than in most other civil 

cases.  Often robust cross-examination is required.  

The consequences for the fraudster can be serious 

(costs, contempt etc).  A full and proper assessment 

has to be made of the parties and their witnesses by the 

Judge, who is uniquely placed (literally, as well as 

metaphorically) to gauge their demeanour and the 

manner in which the evidence is given.  It is not easy 

to assess body language when only the head and 

shoulders can be seen.  There may be a reluctance to 

make a finding of dishonesty against a Claimant who 

has not been “eyeballed”, and the use of videolink 

never assists the cross-examining party. 

Where collusion or conspiracy (fraud rings, suspect 

hire claims etc) are issues, there is no prospect of the 

Court being able to satisfy itself that “off stage” 

assistance is not being given.  Messages could be sent 

to a witness giving evidence via WhatsApp, and these 

could be accessed without too much risk of being seen. 

There are then issues which might be considered 

standard to all trials.  On the assumption that the 

parties and witnesses are all at their respective homes, 

the following problems come to mind: 

 There is danger in assuming that all have 

access to the same level of technology: not 

everyone has broadband wi-fi, and a laptop 

or tablet 

 

 The parties and witnesses all need to have 

access to a bundle that is the same for 

everyone 

 Are the parties and witnesses, self-

isolating or in lockdown, able to ensure 

that they have quiet access to the remote 

trial without interruption? 

 If a line is dropped for, say, 30 minutes, 

what is to stop a witness being reminded 

of his evidence, or recovering his/her 

position so much that the impact of cross-

examination is lost? 

There are potentially very many others. 

In the Criminal jurisdiction, admittedly before the days 

of lockdown, where the Court was minded to make a 

direction that evidence could be given via videolink, 

s51(6) of the Criminal Justice Act 2003 required the 

Court to consider, amongst other matters, “the 

importance of the witness’ evidence to the 

proceedings”, and “whether a direction might tend to 

inhibit any party to the proceedings from effectively 

testing the witness's evidence”.  It could and should be 

argued that, in the appropriate fraud or fundamental 

dishonesty case, the Defendant’s case is weakened by 

the requirement to hold the trial over videolink. 

This is not to encourage a 100% negative response to 

enquires by the Court or Claimant lawyers as to the 

efficacy of a remote trial. 
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Consideration will have to be given to every case 

individually.  Points to consider include: 

 Is the case relying entirely or very heavily on 

cross-examination of the Claimant?  If so, it 

may be better to say that the trial should not 

proceed remotely 

 Cases in which collusion or coaching might be 

a concern, similar objection could be made 

 Is the case one in which the lay Defendant’s 

presentation is central to the Judge’s decision?  

Whilst the cross-examination of the Defendant 

may be blunted by the vagaries of videolink, 

be aware that there is a diminishment in the 

quality of the evidence on all levels in a remote 

environment.  The more central the Defendant 

or the witness’ credibility is, the less likely you 

are to want to proceed over the wires 

 Cases in which a translator is involved might 

be practically difficult 

 It is necessary to find out NOW what the 

practical position of Defendants and all of their 

witnesses is 

 If there is a good reason for a trial listed in the 

next 3 months (say) not to proceed (for one of 

the above reasons, or any other) it is better to 

communicate that the Claimant and the Court 

NOW 

  

 It is suggested that a triage of cases 

NOW is required: you cannot rely on 

conferences at Court on the morning 

of trial.  If you have not proofed the 

Defendant or witnesses before, it is 

better to have a short tele-con NOW to 

(a) find out whether their evidence will 

stand the videolink process (assuming 

you are forced to go ahead), and (b) 

ascertain what practical difficulties 

there may be 

 There is an urgent need to identify the 

core documents – this will be required 

by the Court for the electronic bundles 

(which will need to be with the Court 

3 days before a trial) 

 DO NOT wait for this to happen.  

Take a look at the next 3 months’ 

worth (possibly even 6 months’ worth) 

of listed trials NOW!  There will be a 

threat of cost consequences if the 

parties do not comply with the 

provisions that will come 

The Court will – indeed, at the point of writing, 

Manchester County Court just has (the default position 

being that trials will proceed remotely) – impose its 

own triage process with or without the involvement of 

the parties, and it is only if we are ahead of the game 

will we be in the best position to assist our lay and 

insurer clients. 

COVID-19 and Trials 
Continued… 
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 Although it is impossible to predict accurately the 

response of the Court to any crisis, one such potential 

remedy to ease the pressure of effective trials would be 

to adopt a practice used on the South Western Circuit 

known colloquially as ‘Judicially-Guided Mediation’.  

For those with limited experience of the same, it 

involves a Circuit Judge trying to pick apart the case 

and making informal comments (without having heard 

any evidence, of course) as to whether if he or she 

were the Trial Judge which points may or may not find 

favour. For a plethora of obvious reasons, fraud is 

wholly unsuitable for that process.  That said, before 

any such practice is adopted, each case must have been 

vetted and scrutinised in all of the aforementioned 

methods in order that it can be said plainly, “this is a 

fraud, the evidence requires testing and in light of 

allegations made: this is not a stay at home case”.    

 

Simon McCann & James Paterson   

 

COVID-19 and Trials 
Continued… 
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Statements of Truth  

On 6
th
 April 2020 Practice Direction 22 will be amended 

in the following terms: 

“I believe that the facts stated in this [particulars of 

claim/witness statement, etc] are true. I understand that 

proceedings for contempt of court may be brought 

against anyone who makes, or causes to be made, a false 

statement in a document verified by a statement of truth 

without an honest belief in its truth.” 

The current requirements under PD22 2.1 and 2.2 in 

respect of the form of a statement of truth are as follows: 

 For statements of case, response, application 

notice or notice of objections: 

‘[I believe][the (claimant or as may be) 

believes] that the facts stated in this [name 

document being verified] are true.’ 

 

 For witness statements:  

‘I believe that the facts stated in this witness 

statement are true.’ 

 

 For costs budgets:  

‘This budget is a fair and accurate statement of 

incurred and estimated costs which it would be 

reasonable and proportionate for my client to 

incur in this litigation.’ 

The Practice Direction in its current form draws 

attention to CPR 32.14, which sets out that proceedings 

for contempt of court may be brought against someone 

who makes or causes to be made a false statement in a 

document verified by a statement of truth without an 

honest belief in its truth. The amendment makes no 

change to the sanction, nor does it introduce for the first 

time, reference to the sanction within the CPR. However, 

the above amendment places an even greater emphasis  

CPR 113th Update: Procedural Changes to Statements of Truth and Witness Statements in 
Foreign Languages 

By Zara Poulter  
  poulter@deanscourt.co.uk  

than previous editions of the CPR on the gravity of 

signing a statement of truth and the sanction that can 

be imposed for false verification. The potential 

sanction will now be made explicit on every document 

that bears a statement of truth, with the obvious effect 

of drawing the makers attention to this sanction when 

they sign the document. It will be difficult to claim 

ignorance of the importance of the verification and 

potential consequences of making a false statement. 

Further, PD22 3.8(2) will require that solicitors explain 

to the client (through an interpreter if necessary) the 

importance of the statement of truth and if solicitors 

are signing on a client’s behalf, that they would be 

confirming the client’s belief that the facts stated in the 

document were true.  

Moreover, any statements of case which do not bear 

the new form of statement of truth will be subject to 

applications to strike out and the court may refuse to 

allow evidence from witnesses whose statements have 

been improperly verified.    

This amendment follows a number of recent decisions 

that have considered the importance of statements of 

truth and consequences for false verification. In 

Liverpool Victoria Insurance v Zafar [2019] EWCA 

Civ 392 involved an expert General Practitioner who 

was found guilty of contempt of court for verifying a 

medical report with a false statement of truth. The 

Court of Appeal found that the deliberate or reckless 

making of a false statement in a document verified by a 

statement of truth will be so inherently serious that  

  

mailto:poulter@deanscourt.co.uk
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nothing other than an order for committal to prison will 

be sufficient. The position is more serious if an expert 

witness makes the false statement for reward.  The 

Court gave guidance as to the appropriate sentencing 

for contempt of court.  

In Jet 2 Holidays Ltd v Hughes [2019] EWCA Civ 

1858 the Court of Appeal found that proceedings for 

contempt of court may be brought by a party, despite 

the fact that the statements of truth on which the 

committal proceedings were based, were signed prior 

to legal proceedings being commenced and even 

though legal proceedings pertinent to proceedings were 

never issued.  

The upcoming changes are welcome in light of Mrs 

Justice Cockerill’s apt observation (in Recovery 

Partners GP Ltd & Anor v Rukhadze & Ors [2018] 

EWHC 2918 (Comm)) that “a sense of the very real 

importance of statements of truth may have been lost in 

the years which have passed since they were 

introduced.” 

Witness statements in foreign languages  

In addition, much needed clarity will be introduced in 

relation to witness statements in foreign languages i.e. 

any language other than English or Welsh. The 

updated requirements include: 

 PD22 2.4: the statement of truth must be in the 

witness’s own language.  

 PD32 17.1(6): the date of the translation must 

be included.  

  

 

 

 PD32 18.1: the witness statement must, if 

practicable, be in the intended witness’s own 

words and must be drafted in their own 

language. 

 PD32 18.1(5): the body of the witness 

statement must contain details as to the process 

by which it has been prepared, for example, 

face to face, over the telephone and/or through 

an interpreter.  

 PD32 23.1: where a witness statement is in a 

foreign language, the party wishing to rely on 

it must have it translated and file both the 

translation and foreign language witness 

statement with the court. The translator must 

sign the translation to certify that it is accurate. 

 

These amendments address the issues of cases in which 

a witness statement is presented in English but where 

the witness cannot (or cannot satisfactorily) speak 

English and therefore the statement is not necessarily 

‘in their own words’ as the current rules demand.  

Practice Points: 

 Monitor whether the requirements of PD22 

and 32 are being complied with (both by the 

opposing party and your own witnesses) - even 

in cases of modest value, especially in light of 

the pending whiplash reforms and rise in the 

small claims track limit. 

 These changes are likely to give rise to further 

opportunities for unless orders or procedural 

 

 

 

CPR 113th Update: Procedural Changes to Statements of Truth and Witness Statements in 
Foreign Languages 

Continued… 
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 strike outs to be obtained for failures to 

comply with practice directions.  

 The requirements for statements of truth apply 

not just to Claimants and lay witnesses but also 

experts.   

 False statements of truth made prior to the 

commencement of proceedings can form the 

basis of committal proceedings.  

 Practitioners should ensure all requirements 

are complied with prior to signing a statement 

of truth on a witness’s behalf.  

 Practitioners should routinely consider the 

prospect of contempt proceedings in 

circumstances where a false statement has 

been verified by a statement of truth.  

 

Zara Poulter 

  

 

CPR 113th Update: Procedural Changes to Statements of Truth and Witness Statements in 
Foreign Languages 

Continued… 
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It is nearly 11 years since I represented two motorists 

charged with dangerous driving at the Crown Court in 

Oxford.  It was alleged that they were racing, and as a 

result one lost control of their vehicle, colliding with a 

vehicle coming the other way.  The Defendants were 

fortunate that one of the vehicles had been heavily 

modified and had an advanced on-board computer 

which gave detailed and accurate readings of, inter 

alia, speed, acceleration and the gears/throttle used.  

Such data was able to undermine the evidence of the 

Police Sergent eye witness and secure their acquittal.  

As I left Oxford on the journey north, I pondered 

whether this type of evidence would become the new 

frontier in road traffic cases both civil and criminal. 

 

The lack of any real progress in the intervening decade 

means we have been slow to arrive at that frontier.  

Recent cases however show that technology and data is 

finally being used to its maximum effect to undermine 

allegations and claims, not least those of a fraudulent 

nature. 

 

Wise v Hegarty and Alpha Insurance (Middlesbrough 

County Court, 9 July 2019) 

 

The recent case of Wise v Hegarty and Alpha 

Insurance (Unreported), showed the importance of 

telematics evidence in securing a finding of 

fundamental dishonesty.  This was a claim arising from 

an alleged road traffic accident in 2016 in which it was 

alleged that the Defendant’s vehicle collided with the 

Claimant’s vehicle whilst overtaking.  Both the 

Claimant and Defendant supported the happening of a 

collision but disputed the cause of it.  Upon 

investigating the case, the Defendant’s insurers 

interrogated the telematics device fitted to the 

Defendant’s vehicle, which revealed inconsistencies in 

the location of the vehicle at the time of the alleged 

accident.  Further investigations revealed social media 

connections between the Claimant and Defendant.  

Consequently the insurer applied to be added as the 

Second Defendant. 

 

Non- attendance of the Claimant 

 

The case came for trial in Middlesbrough County 

Court before HHJ Gargan.  The Claimant did not 

attend, no doubt perturbed by the Second Defendant’s 

pleading of fundamental dishonesty in their Defence.  

Rather than dismiss the claim, the judge allowed the 

case to proceed in the absence of the Claimant to 

consider the issue of fundamental dishonesty.  The 

Court considered the case of Alpha Insurance A/S v 

Roache [2018] 4 W.L.R 92 in which allegations of 

fundamental dishonesty were still adjudicated upon 

despite the Claimant discontinuing their case.  HHJ 

Gargan concluded that such allegations could likewise 

be adjudicated upon where a Claimant failed to attend 

the trial.  Consideration was given to CPR 44 PD12.4 

in this regard. 

 

 

The New Frontier- The Devil is in the Data 
By Jonathan Lally 

lally@deanscourt.co.uk  

             
 lally@deanscourt.co.uk  

 

mailto:lally@deanscourt.co.uk


  

12 
0161 214 6000                         Clerks@deanscourt.co.uk                  WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

          

 

  

Telematics evidence 

 

In the trial that followed, the Court heard evidence 

from a telematics technician, called by the Second 

Defendant, who had interrogated the data from a box 

that had been fitted by the Second Defendant to the 

First Defendant’s vehicle.  The box in question was 

capable of providing information from any specific 

date and time, as to where the vehicle was going, 

where it was parked, the speed at which it was 

travelling and whether any G-forces had been applied 

to it consistent with an untoward incident.  The 

telematics technician was able to confirm that the First 

Defendant’s vehicle was parked up at the time of the 

alleged accident some 2.7 miles away from the alleged 

accident location.  The location of the vehicle was 

established by 15-19 satellite recordings; only 4 

satellite readings were required to give a firm fix of a 

vehicle location. 

 

The telematics evidence was examined to establish 

whether an accident could have occurred at another 

time on the day of the alleged accident or on a day 

either side.  The data was able to show that no 

untoward incident occurred consistent with the 

accident and damage reported by the Claimant.  The 

box in question had an accelerometer which measured 

the extent to which a vehicle accelerated or stopped 

and the G-forces applied to it.  Both the Claimant and 

First Defendant had been given the opportunity to file 

written evidence to rebut the telematics evidence and 

the First Defendant was given the opportunity to give 

oral evidence at trial to rebut it.  No such evidence was  

 

forthcoming from either party.  The unchallenged 

telematics data was deemed sufficient to allow the 

Judge to conclude that the accident could not have 

happened in the way suggested by either the Claimant 

or First Defendant. 

 

Social Media 

 

In addition to the telematics evidence, the more 

familiar evidence from social media provided 

additional support to the Second Defendant’s 

assertions that the claim was fundamentally dishonest.  

There were multiple links between the Claimant and 

her passengers and the First Defendant on Facebook 

and other social media.  Whilst there were no direct 

links, there were sufficient secondary links, through 

mutual friends, to add weight to the suggestion from 

the Second Defendant, that there had been a fraudulent 

conspiracy. 

 

Finding of Fundamental Dishonesty 

 

Having considered the telematics evidence, and 

concluded that the alleged accident simply did not take 

place, the Judge had no hesitation in finding that the 

claim was fundamentally dishonest.  He concluded that 

“It is difficult to think of something which is more 

fundamental to the claim than there having been a 

collision between the two relevant vehicles at 

approximately the time and date alleged”. In 

circumstances where both the Claimant and First 

Defendant supported the happening of an accident that 

did not occur, both parties were found to be  

 

 

The New Frontier- The Devil is in the Data 
Continued… 
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fundamentally dishonest. 

 

As the social media evidence did not provide any 

direct links, this evidence was not the strongest.  This 

was a point noted by the Judge, who acknowledged 

that people with significant numbers of contacts on 

social media are likely to have such links simply by 

having gone to the same school.  In these 

circumstances, the telematics data was the clearest 

evidence pointing to fundamental dishonesty and 

without it, in my view, such a finding would have been 

unlikely. 

 

The new frontier? 

 

As the above case illustrates, telematics data can be 

extremely useful for insurers in defeating claims for 

injury and loss as a result of road traffic accidents.  

One can envisage such data being deployed in low 

speed impact cases to establish with some degree of 

accuracy the likely speed at the point of impact and the 

likely G-forces involved.  Even in cases where fraud or 

fundamental dishonesty is not evident, the data in such 

devices could assist in establishing the speed of a 

vehicle prior to an accident or the manner of driving of 

a party in the period leading up to a collision.  Such 

data would be helpful in rebutting allegations that a 

Defendant was speeding or driving erratically so as to 

cause a collision. 

 

Most, if not all, car manufacturers have increased their 

use of computers within vehicles.   Significant data is 

collected by a vehicle on every journey.  Such data  

may well be of assistance to Defendants (and 

Claimants) in proving and disproving allegations.  This 

is a largely untapped source of evidence that could in 

future assist parties in litigation.  One issue that will 

have to be navigated is who owns and/or has access to 

such data, as most of it is only accessible to the 

manufacturer or garage servicing the vehicle. 

 

In addition to the onboard data on a vehicle, there has 

been an exponential increase in on-board data boxes 

installed in vehicles by insurers as part of telematic 

insurance policies.  Between 2016 and 2019 the 

number of telematic policies on the market more than 

doubled according to Defaqto.  The original target 

market (younger drivers) has now extended to all 

drivers who wish to reduce their premiums 

(particularly older or low mileage drivers).  Another 

significant change in the market is that not all policies 

now require a box to be fitted at all by the insurer.  

Some policies now allow for the policy holder to self 

install a plug and drive device, and other policies use a 

mobile phone app to track driving habits and collect 

data. 

 

The increase in these telematic policies and the various 

ways in which data is collected will result in a potential 

treasure trove of data and subsequent evidence for 

insurers to deploy to defend claims arising from road 

traffic accidents or, as in the case of Wise, show that 

they did not occur at all.  Whilst it has taken a little 

longer than anticipated, the new frontier that I 

imagined on the journey back from Oxford in 2009, 

may just be starting to materialise. 

 

 

The New Frontier- The Devil is in the Data 
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Carrying forward a forensic triumph (the use of decisions and documents from one set of 
proceedings in another) 

By Sebastian Clegg 
clegg@deanscourt.co.uk  

 

 

 

 

 

 

 

Situations can arise where an insurance company is 

faced with a number of claims with similar features. 

There might be a string of cases with the same 

companies involved (e.g. credit hire) or which are 

supported by the same expert (e.g. holiday sickness 

and cavity wall insulation). To what extent can the 

parties’ experiences in one civil case be used to 

advantage in another (different considerations apply to 

the subsequent use of material from criminal 

proceedings). 

 

First, it may be observed that judicial findings 

themselves are of little use in other cases involving 

different parties (not to be confused with statements of 

legal principle). Judicial findings made in a previous 

case are not admissible in later proceedings as 

evidence of the facts so found, provided that those 

findings are not binding as an estoppel per rem 

judicatem (as a thing already judged) (see per Sir 

Andrew Morritt VC in Secretary of State for Trade and 

Industry v Bairstow [2004] Ch 1). 

 

Secretary of State for Trade and Industry v Bairstow 

involved the former managing director of a company 

who brought wrongful dismissal proceedings. 

Dismissing his claim, the Judge found that the director 

had been guilty of grave misconduct. The Secretary of 

State wished to rely on those findings in subsequent 

proceedings for a disqualification order against the 

director. The findings in the wrongful dismissal 

proceedings were not admissible in the Secretary of 

State’s proceedings.  

If a Defendant in one set of proceedings obtains a 

finding that the Claimant’s claim involved dishonest 

evidence, for example evidence coming from a 

company which provided credit hire services, then the 

Defendant would not be able to rely on that finding in 

a different case brought by another Claimant in respect 

of a different accident using similar evidence from the 

same company. Naturally, this principle would also 

apply to expert evidence which was found to be 

dishonest in one case. A finding of dishonesty against 

an expert may, however, give cause for disciplinary 

proceedings by their regulator or professional body. 

 

Whilst judicial findings may be inadmissible, a party 

can seek to rely upon the evidence used in previous 

proceedings including transcripts of cross examination. 

It may, of course, be difficult to persuade a Judge that 

it is relevant for transcripts of evidence from another 

case to be considered in aid of the assessment of 

witnesses in the case before the Court unless there are 

identical factual issues on which the witnesses 

contradict themselves. But what about the use of 

documents from one case in another? 

 

Rule 31.22 of the Civil Procedure Rules 1998 (CPR) 

provides for the use of disclosed documents for other 

purposes. Rule 32.12 of the CPR provides for the use 

of witness statements for other purposes. Each rule 

provides a general prohibition upon the ‘collateral’ use 

of disclosed documents and witness statements with 

exceptions.  

 

With regard to CPR 31.22, documents may be used 
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for purposes other than the proceedings in which they 

are disclosed where (a) the document has been read to 

or by the Court, or referred to, at a hearing which has 

been held in public, (b) the Court gives permission or 

(c) the party who disclosed the document and the 

person to whom the document belongs agree. The 

Court can make an order restricting or prohibiting the 

use of the document even where it has been read to or 

by the Court, or referred to, at a hearing which has 

been held in public. 

 

Documents referred to in Court include those read by 

the Judge outside of Court which informed the conduct 

of the hearing in Court, even if those documents may 

only briefly have been referred to in Court (see per 

Lord Bingham in Smithkline Beecham Biologicals SA 

v Connaught Laboratories Inc [1999] 4 All ER 498; a 

case decided under the old rules). 

 

The rationale for the restrictions upon the collateral use 

of disclosed documents was summarised by Sir 

Nicolas Browne-Wilkinson VC in Derby v Weldon 

(No 2) (unreported, 19 October 1988): 

 

“It will be helpful to state in outline the 

English law applicable to documents obtained 

on discovery in an action. The approach of 

English law is that discovery in the course of 

an action is an interference with the right of 

privacy which an individual would otherwise 

enjoy in relation to his own documents. 

As a result of the public interest in ensuring 

that all relevant information is before the Court 

in adjudicating on the claim in the action, that 

right of privacy is invaded and the litigant is 

forced, under compulsion by the process of 

discovery, to disclose his private documents. 

But, such invasion of privacy being only for 

the purpose of enabling a proper trial of the 

action in which the discovery is given, the 

Court is astute to prevent documents so 

obtained from being used for any other 

purpose. As a result the law is well established 

that the recipient of documents disclosed under 

compulsion of Court proceedings holds those 

documents subject to an implied undertaking 

not, without the consent of the Court, to 

disclose such documents to any third party or 

use the documents for any purpose other than 

the action in which they were disclosed.” 

If the document has been referred to in a public Court 

hearing then the privacy which is otherwise protected 

has gone, subject to restrictions being imposed upon 

the reporting of the hearing. Likewise, if the party to 

whom the document is private waives his rights in that 

privacy then there can be no objection to further use of 

the document. 

 

With regard to CPR 32.12, the restrictions on the 

further use of witness statements do not apply if (a) the 

witness gives consent in writing to some other use, (b) 

the Court gives permission for some other use or (c)  
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the witness statement has been put in evidence at a hearing 

held in public. In contrast to CPR 31.22, CPR 32.12 does 

not make express provision for restricting or prohibiting the 

use of a witness statement even though it has been used in a 

public hearing. The protections provided by CPR 39.2 will, 

however, be available to prevent any witness statements 

from being used in public, in appropriate circumstances. 

 

In SmithKline Beecham plc v Generics (UK) Ltd [2004] 1 

WLR 1479, the Court of Appeal considered a patent 

dispute in which there were connected infringement and 

revocation of patent proceedings. Certain documents were 

obtained from third parties and produced on terms of 

confidentiality to assist with those proceedings. At the 

conclusion of the infringement and revocation proceedings, 

the Judge granted an application to make an order 

prohibiting use of the documents permanent. Shortly 

afterwards the Judge dismissed an application by the 

patentees for permission to use the documents in a third set 

of proceedings which it had commenced against another for 

infringement of the patent. The patentees appealed against 

the Judge's decision to make the order permanent and his 

refusal to release the documents for use in the third set of 

proceedings. The Court of Appeal, overturning Pumfrey J, 

lifted the order and allowed the documents for use in the 

third set of proceedings, amongst other things, upon the 

grounds that there was a real argument that the documents 

were discoverable in the third set of proceedings and so 

refusing to lift the order would deny the patentees the use 

of documents which it could have used had the first set of 

infringement proceedings not taken place. Further, 

protections upon the documents could again be put in place  

the third set of proceedings. The paramount 

consideration was the interests of achieving justice 

between the parties before the Court. 

 

This issue was considered again by the Court of Appeal 

in Tchenguiz v Serious Fraud Office [2014] EWCA Civ 

1409 where the decision went the other way. Mr 

Tchenguiz was a businessman, who operated a range of 

businesses through a complex corporate structure based 

offshore, which included a trust of which he and his 

family were the principal beneficiaries. The SFO had 

investigated Mr Tchenquiz for possible criminal offences 

but, following searches of Mr Tchenquiz’s home and 

business premises, discontinued the investigation 

without charges being brought. In unrelated proceedings 

in Guernsey involving a trustee of the family trust, Mr 

Tchenguiz sought to make use of documents disclosed 

by the SFO in the English proceedings. His application 

was refused by Eder J in respect of various documents 

constituting or recording communications between the 

SFO and the Guernsey authorities. Mr Tchenguiz 

appealed. 

 

The principal reason why Mr Tchenguiz lost his appeal 

was upon the consideration of the integrity of criminal 

investigations and, in that case, information as to (a) the 

methodology of the SFO and (b) interaction between the 

SFO and the Guernsey authorities. In giving his 

judgment on the appeal, Jackson LJ stated that decisions 

in these cases are highly fact sensitive. The Court is 

weighing up conflicting public interests in a variety of 

different circumstances. Upon reviewing the authorities, 
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he detected some tendency in the judgments to slant 

the language used, or at least the emphasis, somewhat 

in favour of the public interest which prevails in that 

particular case. In paragraph 66 of his judgment, he set 

out general principles which may be distilled as 

follows: 

 

i) The collateral purpose rule now 

contained in CPR 31.22 exists for 

sound and long established policy 

reasons. The Court will only grant 

permission under rule 31.22 (1) (b) if 

there are special circumstances which 

constitute a cogent reason for 

permitting collateral use. 

 

ii) There is a strong public interest in 

facilitating the just resolution of civil 

litigation. Whether that public interest 

warrants releasing a party from the 

collateral purpose rule depends upon 

the particular circumstances of the 

case. Those circumstances require 

careful examination. There are 

decisions going both ways in the 

authorities. 

 

iii) It is for the first instance Judge to 

weigh up the conflicting public 

interests. The Court of Appeal will 

only intervene if the judge erred in law 

or failed to take proper account of the  

  

conflicting interests in play. 

 

This issue arose again recently, in the context of civil 

fraud, in the case of Manek v Wirecard [2020] EWHC 

406 (Comm). The Claimants had held the minority 

shareholding in an Indian company. They sold their 

shares at an undervalue to another company and they 

were sold on, in fairly short order, such that the ultimate 

purchaser paid 10 times the value for the shares that the 

Claimants received. The Claimants brought a first set of 

proceedings against, amongst others, the controllers of 

the first company to whom their shares had been sold 

before commencing separate proceedings against the 

ultimate purchaser alleging that it had also been 

involved in the same conspiracy to defraud them. 

Moulder J granted permission in the second case for the 

Claimants to use documents disclosed in the first case 

principally because the two sets of proceedings were 

closely related, relevance was clearly established and 

the Defendant would not be prejudiced if permission 

was granted. 

 

The authorities clearly show that the collateral purpose 

rule continues to be recognised by the Court as having 

sound rationale and will be enforced by the Court unless 

there is good reason to depart from it. It is clearly 

inadequate for a party simply to introduce documents 

into subsequent sets of proceedings, as one often sees, in 

the apparent hope that no objection will be taken. 

Applications need to be made and determined having 

regard to the principles referred to above. Before 

making any application, careful consideration should be  
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given as to whether the documents to be subject to an 

application are relevant or will assist with the 

determination of the issues in the case in hand. 

Generally, it might be said that it is always best to rely 

upon one’s own evidence and investigations in respect 

of the case in hand and that looking for assistance from 

that which has passed in other proceedings is a 

secondary line of approach, albeit in the right 

circumstances it may be very useful. 

 

Sebastian Clegg 

 

 

 

Carrying forward a forensic triumph (the use of decisions and documents from one set of 
proceedings in another) 

Continued… 

 

 

 



  

19 
0161 214 6000                         Clerks@deanscourt.co.uk                  WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

 

  In or Out of the Protocol: The Stages of a Mistake 

  By James Paterson 
paterson@deanscourt.co.uk   

   
 mistake cannot be imported into the same. To quote 

HHJ Parker at paragraph 40 of his judgment ‘the offer 

had been made by the Claimant, albeit mistakenly and 

the offer was accepted by the Defendant, as the 

Defendant was entitled so to do. Whether there was a 

meeting of the minds between the parties or not did not 

matter. There was an offer within the Protocol made by 

the Claimant and there was an acceptance within the 

Protocol made by the Defendant. The matter was 

thereby compromised’. This approach is consistent 

with HHJ Gore QC’s (when Merseyside DCJ) 

approach in Purcell v McGarry in which he 

commented that ‘speaking of the RTA Protocol, what 

we have here, as with the Part 36 structure, is a free 

standing structure to regulate the making of offers and 

the giving of acceptances in the negotiated settlement 

of pre-Action Protocol low Value Personal injury 

claims where liability is admitted therefore the 

ordinary rules of contract to the effect that the making 

of the counter offer constitutes a rejection of the 

original offer was thereby lapse. It has no application 

in this area’. In respect of the aforementioned caselaw 

it is of note that the compromises in Fitton and Draper 

were both reached during the stage 2 process. 

The Protocol upper limit (as per rule 1.2) is £25,000. A 

claim may include vehicle related damages but these 

are excluded for the purposes of valuing the claim (rule 

4.4). Vehicle related damages can include pre-accident 

value, vehicle repair, excess and hire. In theory 

therefore claims significantly in excess of £25,000 can 

be included within the Protocol and it will not have 

escaped the attention of the insurance world that 

 

As I draft this article the World’s stock markets are 

plummeting with fears over the global effect of 

COVID-19 and I am, somewhat strangely, reminded of 

a phrase that I learnt during a summer work experience 

placement: ‘fat-finger trading’. The phrase can loosely 

be defined as a keyboard input error or mouse 

‘misclick’ in the financial markets whereby an order to 

buy or sell is placed of far greater size than intended. It 

is staggering that parallels between the daily dealings 

of an international wealth management company and 

personal injury litigation can be drawn; yet I do so 

here. 

Offer, communicated. Acceptance, communicated. 

That is all it requires. Once matters reach stage 2 of the 

Pre-Action Protocol for Low Value PI Claims in RTAs 

or the Pre-Action Protocol for Low Value Personal 

Injury (Employers’ Liability and Public Liability) 

Claims (hereinafter ‘the Protocols’) both sides 

negotiate by entering figures for the various heads of 

loss claimed. There is an absolute requirement (by rule 

5.1) that those figures ‘must be sent via 

www.claimsportal.org.uk’. The question for 

consideration here is what happens if either party (it 

should be emphasised that this cuts both ways) makes 

an error or a ‘fat-finger trade’? 

The answer, it seems, is it depends entirely on the stage 

at which the mistake is made. Both Fitton v Ageas 

(HHJ Parker on appeal in Liverpool) and Draper v 

Newport (DJ Baker at first instance in Birkenhead) 

adopt the approach that the Protocols are self-

contained codes and the common law doctrine of  
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a significantly higher volume of hire claims are being 

submitted to the Protocol alongside straightforward 

claims for general damages. A genuine mistake by 

adding an extra zero to an offer could be very costly 

and, seemingly, binding. ‘Rough justice’ is how the 

system is often described. Brutal may be more apt, if 

indeed it is just at all. I respectfully disagree that if a 

Claimant values a case at £25,000 and makes an offer 

in accordance with that then a Defendant intends to 

counter offer £20,000 but by genuine mistake (which is 

apparent to all by the Claimant’s own valuation) inserts 

£200,000; all that is required is the Claimant to accept 

that in the Protocol and the Defendant is so bound. It 

cannot have been the intention of the rule makers to 

produce a system capable of that level of injustice. It 

also appears inconsistent that the common law doctrine 

of mistake is excluded from the Protocol yet the 

documents supported by statements of truth within the 

Protocol can and are used as part of contempt of Court 

proceedings. 

Unfortunately it seems that the Courts are adopting this 

approach. DJ Hickinbottom did so in Bradford very 

recently in the case of Heyes v Esure. However, he 

went on to conclude that there was no compromise on 

the basis of the stage at which the agreement had been 

reached. 

By way of brief chronology the matter had proceeded 

through the Protocol, agreement was not reached at 

stage 2 and the Claimant had issued Part 8 

proceedings. The claim was listed for a stage 3 hearing 

but prior to the same taking place the parties had 

corresponded via email to the effect that the Defendant 

had made an offer (found by the Court to be a genuine 

and obvious mistake) of global settlement to the tune 

of nearly double the pleaded value on the Claimant’s 

claim form. The same day the Claimant had purported 

to accept the same and within minutes the Defendant 

averred a mistake had been made. The matter came 

before the Court for legal argument. 

The issues in the case were identified as: 

1. Was there a compromise? 

2. Is any such compromise within or without 

the Protocol? 

3. Does it matter because of the mistake? 

 

The Learned Judge quickly found there had been a 

compromise, the body of the caselaw was of the view 

that if that compromise occurred in the Protocol then 

the doctrine of mistake did not apply (at paragraph 26), 

but, the interesting point was the stage at which this 

particular compromise occurred, was it ‘within’ the 

Protocol? 

In finding that the compromise occurred outside the 

Protocol the Learned Judge relied on the following key 

points: 

 There is a distinction to be drawn between 

stages 1 and 2 and stage 3 of the Protocol, the 

Protocol concludes with the words ‘the stage 3 

procedure is set out at PD8B’ and the editorial 

introduction to the Practice Direction in the 

In or Out of the Protocol: The Stages of a Mistake 
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White Book observes ‘the stage 3 procedure 

builds on the Protocol process’. This led to the 

conclusion that the Protocol and the stage 3 

procedure are linked but they are also separate 

and distinct processes and different 

considerations apply to the non-Court and 

Court procedures. 

 Offers at stage 2 must be made via the 

Protocol whereas after that process is complete 

there is greater freedom for the parties to 

negotiate via email. 

 The status of offers made within the Protocol 

differs to those made after stage 2 by virtue of 

CPR36.28 which provides ‘(1) The amount of 

the Protocol offer must not be communicated 

to the court until the claim is determined. (2) 

Any other offer to settle must not be 

communicated at all’. 

 

The Defendant was ultimately therefore allowed to rely 

on the doctrine of mistake and it was determined there 

was no binding compromise. The cautionary tale is 

therefore, at stage 2, for now, there is no room for fat-

finger trading. 

James Paterson 
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Applying to Withdraw Pre Action Admissions: A Review of Arboleda-Quiceno v Newham 
London Borough Council 

By Robert McMaster 
mcmaster@deanscourt.co.uk  

   
Defendants are encouraged to make prompt pre action 

admissions of liability. Often it is only after such 

admissions have been made that evidence emerges 

which casts doubt on a claim’s legitimacy. In those 

circumstances an application to resile from an 

admission is required unless consent is forthcoming. 

An appreciation of how the courts approach such 

applications is therefore important, especially in the 

context of those claims where a defendant intends to 

rely upon an allegation of fundamental dishonesty. 

In Arboleda-Quiceno v Newham London Borough 

Council [2019] EWHC 2660 Mrs. Justice Lambert 

upheld an appeal brought in respect of a Deputy 

Master’s refusal to allow the defendant to resile from 

an admission of liability in a defence to a claim where 

fundamental dishonesty and section 57 of the Criminal 

Justice and Courts Act 2015 was to be relied upon. The 

case provides useful guidance as to the approach of the 

courts as to those matters set out in paragraph 7.2 of 

the Practice Direction to CPR Part 14 and in particular 

(i) prospects of success, (ii) prejudice (both to the 

claimant if the application were allowed and to the 

defendant if the application were refused) and (iii) the 

administration of justice. 

The claim was made in respect of an accident at a 

recreation ground managed by the defendant. The 

claimant was playing football and his case was that he 

fell as a result of his foot becoming stuck in a hole in 

the astro-turf pitch. In the letter of claim sent in 

October 2015 the injuries were said to be a fracture of 

the right tibial plateau requiring ongoing treatment. As 

to value, it was stated that the claim “fell well beyond  

 

  

the value considered for any pre action protocol”. 

The defendant admitted liability. The claimant later 

made an application for an interim payment and served 

a report from an orthopaedic surgeon which concluded 

that the claimant had been completely disabled by his 

knee injury. Proceedings were issued and the Schedule 

of Loss totalled over £2.9 million. The defendant made 

an application to resile from the earlier admission and 

it was denied that the claimant’s foot had ever become 

stuck in the hole and said that the injuries were due to 

the claimant landing awkwardly. The defendant raised 

the defence of fundamental dishonesty and section 57 

of the Criminal Justice and Courts Act 2015. The 

defendant also served witness evidence stating that 

there was a hole in one of the pitches but at the time of 

the accident the claimant was playing on a different 

pitch.  

At the hearing it was contended that the admission 

should be withdrawn on the basis that the claim in the 

Schedule of Loss was different in character from that 

which had been intimated in the letter of claim, but this 

was rejected by the Deputy Master. She concluded that 

although the potential claim of “just shy of £3 million” 

was higher than perhaps had been anticipated, the 

claim itself was not of a different character. The letter 

of claim described a serious knee injury with ongoing 

treatment, and it was always likely that the claim 

would be of significant value. 

 The Deputy Master went on to conclude that 

permission to withdraw the admission should be 

refused on the basis of three factors: the merits of 
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the defence, the issue of prejudice and the 

administration of justice. Her consideration of the 

merits of the defence involved her analysing the 

evidence in some detail. Inconsistencies in the 

statements of the defendant’s witnesses were 

identified, it was observed that there was no 

documentary evidence dealing with the allocation of 

pitches and noted that some of the defendant’s 

evidence was hearsay only. Whilst she concluded that 

the defence was not fanciful and that there was a real 

prospect of the defence succeeding, her view was that 

the defence was not “very strong bearing in mind the 

totality of the evidence”. She also found that the 

claimant would be prejudiced if the admission was 

withdrawn, concluding that he would be in real 

difficulties in tracking down relevant witnesses. 

There were two main grounds of appeal. The first was 

that she wrongly concluded that the claim intimated in 

the letter of claim was not of a different size and 

character to that which the defendant faced following 

service of the proceedings. The second was that she 

erred in her approach of the prospects of success of the 

defence. 

Mrs. Justice Lambert held that the Deputy Master was 

not wrong to conclude that the claim was not of a 

different size and character from that in the letter of 

claim. The letter of claim had been drafted only four 

months after the accident and contained an accurate 

summary of the injuries as they were understood to be. 

The character of the claim could not be said to have 

changed as the claim in the letter of claim was not 

characterised in terms of value or significance.  

 

However, Mrs. Justice Lambert did accept the 

submission that the approach as to the merits of the 

defence was wrong. Having found that the defence of 

fundamental dishonesty had a real as opposed to 

fanciful prospect of success, it was an error to go on to 

evaluate the case in detail on the papers so as to 

conclude that the defence was not particularly strong. 

She did not have the benefit of seeing or hearing from 

the witnesses and her assessment of the evidence was 

bound to be incomplete. Although an assessment of the 

merits of the claim is one of the factors to be taken into 

account under paragraph 7.2 of the Practice Direction, 

it was held that there must be limits to the permissible 

examination of evidence for that purpose at an 

interlocutory stage. There may be mistakes or 

inconsistencies in the witness statements, but none 

were so egregious as to reasonably conclude that the 

weight to be accorded to that evidence could be 

determined on the papers alone. 

Further, the Deputy Master did not evaluate all of the 

evidence, for example there was no consideration 

given to the absence of any mention of the hole by the 

claimant to the paramedics or clinicians at hospital and 

that feature demonstrated the real danger of 

undertaking a nuanced analysis of the merits of the 

defence beyond recognising that there was a real 

liability issue to be tried. Given that this was a factor 

which obviously carried significant weight, the 

decision could not stand. 

The issues were therefore to be addressed afresh and 

Mrs. Justice Lambert found that the evidence raised a 
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defence with more than a fanciful prospect of success. 

She also agreed that the two other factors of particular 

significance were the question of prejudice and the 

administration of justice. 

The submission that the claimant would be prejudiced 

if the admission was withdrawn was rejected. A video 

of the aftermath of the accident demonstrated that the 

claimant’s wife, family and friends were present on the 

side lines. There was no evidence that any of those 

potential witnesses were now unable to say upon which 

pitch the claimant was playing. On the other hand, if 

the admission were not withdrawn, the defendant 

would be deprived of running its defence on liability in 

a substantial claim where the reliability of the account 

given by the claimant was in doubt. Permission was 

given to the defendant to withdraw the admission of 

liability and the appeal was therefore allowed. 

As to the practice points which emerge: 

 The test to be employed in respect to the 

prospects of success of the defence are whether 

it has a real prospect of success, i.e. the court 

will disregard prospects which are false, 

fanciful or imaginary. 

 The issue of likely evidential prejudice if the 

application is granted is an important feature. 

Any claim of evidential prejudice should be 

closely examined. An absence of any 

identified evidential prejudice in response to 

an application should be highlighted at the 

hearing. 

 A linked issue to the question of evidential 
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prejudice is how long an admission remains 

“live”. In order to minimise the prospect of a 

finding that a claimant will likely face 

evidential prejudice, defendants should write 

withdrawing the admission as soon as it 

becomes apparent that it is desirable to do so.  

 The question of whether the claim is of a 

different size and character to that which was 

intimated at the time the admission was made 

is also of importance. Particular caution should 

be exercised prior to making an admission 

where the value of the claim is not intimated. 

In order to maximise the prospects of success 

using this ground, an admission can make 

reference to any intimated limitation on the 

value of the claim, state that reliance is being 

placed upon it and refer to commercial 

considerations. 

 

Robert McMaster 
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Ex-Salford City FC Footballer Scores Own Goal in Dishonest Insurance Claim Case 
By Mark Bradley 

 bradley@deanscourt.co.uk   

The Claimant, Richard Allen, was a passenger in a 

road traffic accident in Preston on 3 January 2017. 

Breach of duty was admitted. The matter proceeded in 

relation to quantum only.  

Allen was a semi-professional footballer at the time of 

the accident and played more than thirty times during 

his injury prognosis period. The Salford City Football 

Club website confirmed the various matches in which 

Allen had played during this prognosis period. Despite 

this, Allen told the medico-legal expert that he had 

difficulty lifting items and his shopping activity was 

severely restricted. He also informed the medico-legal 

expert that he was unemployed at the time of the 

accident and made no mention of the fact he had 

played semi-professional football on numerous 

occasions from the accident date to the date of his 

examination. Allen continued to play semi-professional 

football until June 2018. 

Allen provided evidence that he self-administered 

steroids and painkillers and continued playing semi-

professional football despite the pain in his neck, 

shoulder and back because he had no other option.  

This was his source of income so he could not stop 

playing football. Allen played more than 30 football 

matches during his prognosis period of eleven months. 

At a trial at Preston County Court, Recorder 

McLoughlin observed that: 

 There was no argument by the Defendant that 

there was anything other than a straightforward 

accident. 

 Breach of duty had been admitted. 

 

 Prior to the date of the Defence, Allen had 

been examined on 17/9/17 by a medical expert. 

 Allen wanted to rely on the report and said it 

was accurate. 

 The Defendant served a Defence which set out 

in plain terms their position. 

 Allen’s witness statement was prepared after 

service of the Defence and stated he was 

playing football rather than being unemployed. 

 Payments made to Allen by Salford Football 

Club were provided and they showed a regular 

pattern of payment including payments in the 

off-season. 

 The Court found it remarkably unconvincing 

how Allen explained his role at Salford 

Football Club and concluded he had 

downplayed his role. 

 Video footage was obtained of the matches 

taking place. 

 The Court did not consider it acceptable that 

Allen considered himself to be unemployed. A 

and E notes noted his occupation at that stage 

as a professional footballer. This was a 

contradiction. He was being paid 52 weeks per 

year. There were inconsistencies as to whether 

he told the club about the accident. Allen had 

been caught out. He had represented 

unemployment to a doctor. 

 The Court considered it flew in the face of 

common sense and beggared belief that there 

were no restrictions when attending semi 

professional football and yet there were  
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Ex-Salford City FC Footballer Scores Own Goal in Dishonest Insurance Claim Case 
 

Continued…   

significant restrictions with lifting and 

shopping. 

 There was video footage from 25 February 

2017 with Allen shooting, scoring, and 

celebrating without restriction, but yet he was 

having difficulties with shopping. 

 The medical records were considered. The 

Judge considered there was inconsistency in 

the reporting of symptoms. There was a 

detailed A and E note in which Allen presented 

with neck, lower back and left scapula pain – a 

further inconsistency. Of more significance, 

the pain score in the A and E notes was 2 

(mild). In contrast, the medical report at 8.5 

months post-accident referred to severe pain. 

 The Court concluded that Allen had 

consciously and deliberately exaggerated his 

symptoms and fundamentally misled the 

medico-legal expert. 

 

As to fundamental dishonesty: 

 The Judge considered section 57 of the 

Criminal Justice and Courts Act 2015 and 

London Organising Committee of the Olympic 

and Paralympic Games v Sinfield [2018] 

EWHC 51 (QB). 

 The Judge made clear he was unimpressed by 

Allen’s evidence. Allen did not disclose his 

taking of steroids to the doctor at the medical 

examination. 

 It was found that there had been ‘a lack of 

candidness by Allen and the contrary nature of  

 

 

 the restrictions was significant’. 

 The Judge concluded that the doctor had been 

misled regarding employment, treatment and 

the nature and extent of the injuries. 

 The Judge found the Claimant was unreliable 

and had not been prepared to be open and 

honest with medico-legal professionals. 

 Applying the test in section 57 and the 

guidance in Sinfield, the Judge was satisfied 

on the balance of probabilities that Allen had 

acted dishonestly regarding his primary claim. 

The Judge accepted that Allen had suffered 

some injury of a very modest level, transitory 

in nature, with mild pain such that he was on 

the substitute bench on 7 January 2017 and 

played on 21 January 2017. The Judge valued 

PSLA at £1000. There was no award for 

special damages. 

 Accordingly the entire claim was dismissed 

and Allen was ordered to pay £6000 for the 

Defendant’s costs after set off of £1000 

damages.  

 

Key Points: 

1. Judges are not afraid to use Section 57. 

2. Identification of the right cases for the 

Defendant to run is crucial. 

3. Never underestimate the power of video / 

social media in dishonesty cases. 

4. In Section 57 cases, the Court is looking for 

incontrovertible evidence that the Claimant 

had lied. 
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