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Editorial
By Julia Cheetham QC
We could not possibly have imagined the
circumstances which we are all living under when
I wrote the introduction to the last Newsletter
before Christmas. I hope that you are all keeping
safe and well. We have seen unprecedented
change, the use of remote hearings in some
family cases was expected to be gently
introduced over the coming years instead of which
we were accelerated into a position of getting to
grips with new technology in a matter of days. It is
perhaps no surprise that family and COP
practitioners and judges have been at the
forefront of the use of the new technology and at
the forefront of the development of the thinking as
to how, when and most importantly whether it
should be used in those cases.
This edition of the newsletter understandably
focusses on the rapid developments which have
come about in the last few week. Adrian Francis
provides an important insight into the impact of
COVID19 on adult social care and how the rights
of those who lack capacity can be protected in
times of national crisis.
Karen Brody provides an update on the impact of
Coronavirus working and a reminder that private
FDRs can be carried out remotely.
Our family pupil Liam Kelly has produced a guide
to remote working and a ‘Coronavirus Update’
including analysis of the impact of the cases of Re
P (A Child: Remote Hearings) [2020] EWFC 32
and the Adoption and Children (Coronavirus)
(Amendment) Regulations 2020 complete with
links to all of the relevant cases, legislation and
statutory instruments which I am sure will prove
invaluable.

comprehensive review of current cases which will
ensure that we all up to date despite that
pressures brought to bear by the current crisis.
Joanna Moody and Peter Rothery provide
fascinating insights into recent cases in which
they have been involved. Peter Rothery’s article
deals with the approach of the court to the
assessment of witness credibility from ‘live
evidence’, highly relevant as the debate regarding
the ability of the judge to assess witness evidence
remotely continues. Joanna deals with the case of
MS v RS and BT (Paternity) [2020] EWFC and
the approach of the court where a child actively
does not wish to be informed of their paternity.
Prudence tackles the ongoing issue of parental
alienation in her article which reviews all of the
authorities and provides an essential framework
for those dealing with cases where parental
alienation is alleged.
I hope that you will find the Newsletter useful and
perhaps a welcome distraction from the current
situation. We are delighted to welcome Jack
Harrison and Toby Craddock to the Deans Court
Family Team and we look forward to celebrating
their arrival more formally with you when there is
a lifting of restrictions. Over the coming weeks we
also plan to launch a series of Webinars to
provide the ongoing seminars which we usually
undertake in chambers.
Please keep well. Our thoughts are with everyone
who has been affected by the crisis. We are all
looking forward to a time when we can meet again
in person.
Julia Cheetham QC

Family cases in other areas are carrying on and
we are delighted that Michael Jones has been
able to carry out a characteristically
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Financial Remedy Work During the Lockdown and Update
By Karen Brody
It appears that money practitioners are going to
have to get used to remote working. We are even
being told by the senior judiciary that non- High
Court final hearings are, in general, capable of
being held remotely. This remains to be seen.
A recent example of a reported remote hearing is
Padero-Mernagh v Mernagh [2020] EWFC 27
(Leeds Family Court allocated to High Court
Judge Level. Judgment 3.4.20). Clear guidance to
practitioners is provided.
The work at the old Money List level or before
District Judges can be very complex and often
concerns large sums of money as well as issues
as to business valuation, liquidity etc. No doubt
the Judges will be sympathetic to applications to
adjourn complex trials until they can be held in
person, but there is no reason why standard
money work cannot be dealt with remotely
(unless, for example, there are issues as to the
parties’ ability to engage in the process).
I’m sure you will all be aware of the need to
practise with the software in advance of a remote
hearing where there will be witness evidence. If
possible, the legal representatives, parties and
any witnesses should set up a brief session
before the hearing to ensure that everyone is able
to manage the process.
Any remote hearing will take a little longer than it
would have done in person due to technical
issues arising etc. Planning ahead is vital. Before
the date of an FDA hearing, the documents
should be circulated, including questionnaires,
and agreement reached where possible so that
the hearing itself is focused. It would be helpful if,
shortly before the hearing is to begin, an agreed
note as to what remains in issue is sent to the
Judge along with concise written submissions as
to the disputed matters.

Ultimately, the right to a fair hearing is
fundamental to our system of justice and if there
is a risk that a method of hearing will be unfair to
either or both parties, the case must be relisted.
We must advise our clients about the options.
Some clients who run businesses will prefer to
settle now if all looks dismal for their business and
the party who is financially disadvantaged may
wish to agree now rather than wait for what may
be the complete failure of the business.
If reports have been obtained which do not
consider the effect on asset values of the current
situation they will be unsafe to rely on. If offers
have been made before the extent of the crisis
was known, it may be wise to withdraw them.
We will have to ensure that clients in some cases
sign a disclaimer. Ideally, we need to work with
the most reliable figures. However, this may mean
waiting for many months, if not years, so
pragmatism is required. I do think that business
owners will benefit from the uncertainty about
their businesses. The courts will be very cautious
about attributing values. There will no doubt be
discounting.
There is going to be a huge backlog of cases. We
are being told to consider ADR e.g. Private FDRs.
These can be dealt with now, remotely, and no
doubt once we are allowed to resume face to face
working, and values become more certain, private
FDRs will be commonplace.
As we all have a little more time on our hands at
present, there is a perfect opportunity to catch up
on recent case law.
Here are some of the more interesting recent
decisions:
MB V EB [2019] EWCH 3676
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Financial Remedy Work During the Lockdown and Update
Continued…
4 year marriage but some codependence
afterwards. Very wealthy Wife. Struggling artist
Husband who had no earning capacity due to
cognitive impediments. Separation agreement in
2011. Both had legal advice. H agreed to
£245,000 for a home and £35,000 lump sum.
H issued proceedings in 2017 and said the
agreement did not meet his needs and the
agreement should be vitiated.

contributions to the welfare of the family that it
would be inequitable to disregard.
The CA allowed the appeal and substituted its
own decision ( on a broad assessment, 60% was
marital). It was not a special contribution case.
Equal division of the marital wealth.

CB v KB [2019] EWFC 78

Found- H had received what he asked for in the
agreement but had overestimated his ability to
earn. He thought the agreement was adequate
until 2017. No change of circumstances since
2011. The parties have autonomy to enter into
agreements and it is not for the court to curtail
that freedom.

Mostyn J

Nevertheless, it did not meet his needs.

A capital value was put on the income streams
/royalties from past writing etc. This sum was
marital and shared equally, providing W with c
£2M.

Award- £325,000 in addition- Duxbury award
based on a man aged 59 at £25,000 pa. Plus
£10,000 for a car.
H applied for costs. But W had made some open
near offers. H had argued some poor points.
H had spent £650,000 in costs (!) which was
“wholly disproportionate”.
FPR 2010 r 28.3 - the court must have regard to
any open offers and whether it was reasonable to
pursue creations issues/allegations etc. There
was no reason why W should be responsible for
costs unreasonably incurred by H. Order£150,000 towards H costs.

Long marriage. H was a musician. £5.7M assets.
Both had rehoused.
H income streams were complex. Some income
from future tours and merchandise was future
earnings, not a marital asset as W argued.

This sum was enough for W to live on .A Duxbury
figure was used, despite W being quite young.
And she should amortise it i.e. spend the Duxbury
fund. So W had to use her share of the marital
capital to live on. No periodical payments in
addition.
Karen Brody

XW v XH [2019] EWCA 2262
Assets £530M mostly from sale of a business H
started pre marriage. 7 year marriage. W awarded
29% at first instance. Baker J had found inter alia
that H had made a special contribution. He did not
set out what part was marital. It was open to him
to decide that only part of the sale proceeds were
marital.

The test for special contribution needs to be
applied by the Judge, namely whether there was
such a disparity in the parties’ respective
5
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Demeanour and the Assessment of Witnesses
By Peter Rothery
Justice personified is a woman bearing a sword of
truth in her right hand, holding the scales of
justice in her left and she is blindfolded, unseeing,
impartial. We recognise the meaning behind that
symbolism, and the phrase “justice is blind”, but
do we hold it to be true?

witness box being examined in-chief and
cross-examined, but equally when they
are sitting in the well of the court and
reacting, as they may or may not do, to the
factual and expert evidence as it unfolds
during the course of the hearing.”

The enforced remote working family practitioners
are subjected to gives a new context to this
question. A central plank of many submissions to
adjourn final hearing is that the Court cannot
assess a witness’ evidence effectively by remote
means. There are many problems with remote
hearings - many of which are addressed in an
illuminating article for the Transparency Project
(see here) by Jack Harrison, a new and welcome
addition to the family team at Deans Court
Chambers - but I suggest that the assessment of
reliability and credibility is far from being the
major one.

The use of the phrase “experience the behaviour”
of witnesses implies the Judge must watch the
parents’ reactions to the evidence throughout the
case taking into account demeanour not just when
giving evidence, but throughout the hearing, to
reach a view of the truth of their evidence.

Do witnesses, like miracles, have to be seen to be
believed? Is it necessary to see a witness to
assess the credibility and reliability of the
witness? Many would answer yes to these
questions. It appears so obvious that it scarcely
requires justification. But how far does the way in
which a witness gives their evidence really affect
the credibility of its content?

Assessment
of
behaviour/demeanour
is
essentially a subjective matter.
The Equal
Treatment Bench Book cautions judges about
relying on demeanour:

In Re P (A Child: Remote Hearing) [2020] EWFC
32, a case involving allegations of Fabricated and
Induced Illness, the President appeared to think
that being able to assess the way in which the
parents gave their evidence and the way in which
they presented throughout the hearing was
important:
“a
“a crucial element in the judge’s analysis
for the judge to be able to experience the
behaviour of the parent who is the focus of
the allegations throughout the oral court
process; not only when they are in the

There are significant problems with this ‘judge as
polygraph’ approach to evidence.
Quite apart
from the potential to disqualify the unsighted from
judicial office, it depends on assumptions that
certain responses or behaviours are objective
indicators of truthfulness.

“People perceive the words and behaviour
of others in terms of the cultural
conventions with which they are most
familiar. Our outlook is based on our own
knowledge and experience, and this may
lead to misinterpretation or a failure to
understand those who are different or
have different perspectives from us.”
and
“Science and a growing understanding
indicates the difficulties with, and the
possible fallibility of, evaluation of
credibility
from
appearance
and
demeanour in the somewhat artificial and
sometimes stressful circumstances of the
courtroom. Scepticism about the supposed
6
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Demeanour and the Assessment of Witnesses
Continued…
judicial capacity in deciding credibility from the
appearance and demeanour of a witness is not
new”
Plainly expectations of ‘normal’ behaviour which
are implicit in any consideration of demeanour
may not be reliable given the Courtroom is not a
normal setting a point recognised by Lady Justice
Macur in Re M (Children) [2013] EWCA Civ 1147:
“Any judge appraising witnesses in the
emotionally charged atmosphere of a
contested family dispute should warn
themselves
to
guard
against
an
assessment solely by virtue of their
behaviour in the witness box and to
expressly indicate that they have done so”

An informative discussion of these issues is to be
found in the judgment of Mr Justice MacDonald at
in Cumbria County Council v R (Special
Guardianship Order or Interim Care Order) [2019]
EWHC 2782 (Fam) The Court had to consider
whether to change findings about the cause of a
head injury following a fresh account given by the
father during the welfare stage. The account was
given to an independent social worker during a
visit to the family home who was impressed by the
way in which the parents presented when the
account was given. The parents sought to rely on
the what they contended was the genuine nature
of the distress they exhibited when the story was
recounted.
In response to the parents case on this point
MacDonald J said
“The need for care with witness
demeanour as being indicative of
credibility has also been highlighted by the
Court of Appeal in Sri Lanka v. the
Secretary of State for the Home
Department [2018] EWCA Civ 1391. The
Court of Appeal observed that it has
increasingly been recognised that it is
usually unreliable and often dangerous to
draw a conclusion from a witness'
demeanour as to the likelihood that the
0161 214 6000
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witness is telling the truth, noting research
suggesting that interlocutors cannot make
effective use of demeanour in deciding whether to
believe a witness and some evidence that the
observation of demeanour diminishes rather than
enhances the accuracy of credibility judgments.
Within this context, Leggat LJ stated as follows at
[40] and [41]:

"[40] This is not to say that judges
(or jurors) lack the ability to tell
whether witnesses are lying. Still
less does it follow that there is no
value in oral evidence. But
research confirms that people do
not in fact generally rely on
demeanour to detect deception but
on the fact that liars are more likely
to tell stories that are illogical,
implausible, internally inconsistent
and contain fewer details than
persons telling the truth: see
Minzner, "Detecting Lies Using
Demeanor, Bias and Context"
(2008) 29 Cardozo LR 2557. One
of the main potential benefits of
cross-examination is that skilful
questioning
can
expose
inconsistencies in false stories.

[41] No doubt it is impossible, and
perhaps undesirable, to ignore
altogether the impression created
by the demeanour of a witness
giving evidence. But to attach any
significant
weight
to
such
impressions in assessing credibility
risks making judgments which at
best have no rational basis and at
worst
reflect
conscious
or
unconscious
biases
and
prejudices. One of the most
important qualities expected of a
judge is that they will strive to avoid
being influenced by personal
biases and prejudices in their
decision-making.
7
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Demeanour and the Assessment of Witnesses
Continued…
That
requires
eschewing
judgments
based
on
the
appearance of a witness or on their
tone, manner or other aspects of
their behaviour in answering
questions. Rather than attempting
to assess whether testimony is
truthful from the way it is given, the
only
objective
and
reliable
approach is to focus on the content
of the testimony and to consider
whether it is consistent with other
evidence (including evidence of
what the witness has said on other
occasions) and with known or
probable facts."

If this is right, and it surely must be, it does bring a
very different perspective to the current
discussions about the ability to reliably assess
witnesses in a remote hearing. Whether in a
remote hearing or a live one, if we shift the focus
of our consideration to an analysis of the content
of the witness’ evidence and away from the way in
which they give it, and the quality of justice may
be improved.
Peter Rothery

He went on to express his own view:
‘Within the context of the foregoing legal
principles, this court must bear in mind
that the assessment of the credibility and
reliability of the parents should coalesce
around matters including the internal
consistency of their evidence, its logicality
and plausibility, details given or not given
and the consistency of their evidence
when measured against other sources of
evidence (including evidence of what the
witness has said on other occasions) and
other known or probable facts. The
credibility and reliability of that parent
should not be assessed simply by
reference to their demeanour, degree of
emotion or other aspects of their
presentation. This of course works in both
directions. It is as problematic to rely on an
impression that a witness has an 'honest'
tone, manner or presentation, for example
that they appear "genuinely upset", as it is
to rely on an impression that the tone or
manner of a witness appears 'dishonest',
for example that they cross their arms or
look at the floor. These principles must
apply both when the court is evaluating the
parent in the witness box and when the
court is evaluating the significance of the
observations of other's regarding the
parent's demeanour at a given point.”
8
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Public Law (Children) Update
By Michael Jones
In a world where seemingly everything about our
daily lives is changing, one of the few elements of
continuity is the consistent ability of the Court of
Appeal and the Family Division of the High Court
to hand down and publish judgments. 2020 has
already seen a notable number of reported
judgments that are of particular importance.
Whilst I usually prefer to consign my articles in our
newsletters to a small number of decisions in a
particular area of interest, due to the fact that
there have been a number of judgments handed
down in different areas that are all essential
reading for any public law practitioners, this article
will take the form of a more general update.
A, B And C (Adoption: Notiﬁcation of Fathers
And Relatives) [2020] EWCA Civ 41 is the first
decision of note. It is an extremely long judgment
from Peter Jackson LJ and can best described as
a masterful and authoritative history and
summary, of the legal framework surrounding
babies relinquished for adoption. There have
been numerous reported authorities in this area
over recent years and Peter Jackson LJ
summarises all of the key judgments in question.
The case concerned 3 appeals heard together;
the outcomes of the individual appeals are not
necessarily the key elements of the judgment,
rather it is the confirmation of the legal position
regarding relinquished babies, that we should
concern ourselves with. Cases of this nature
involve applications made by a local authority
pursuant to Part 19 FPR 2010, seeking a ruling
from the Court as to whether fathers/family
members should be notified of a child’s existence.

undertaking its analysis;
‘I conclude that while child welfare, prompt
decision-making and a comprehensive
review of every relevant factor, including
those mentioned in the checklists, are all
central to the notiﬁcation decision, the
decision is not one that is formally
governed by the provisions of s.1 of the
CA 1989 or of the ACA 2002 and the
welfare of the child is not the paramount
consideration of the local authority and the
court in this context.’
So although welfare is not a paramount
consideration, it is still relevant. A child’s welfare
does not ‘trump all other considerations’ ;
‘instead, there is an unbroken body of
case law in which the outcome has been
determined by a balancing of the rights
and interests of all the individuals
concerned.’
In relation to the process that should be adopted
by local authorities dealing with cases where a
child is relinquished for adoption, the Court was
(quite correctly) not prepared to determine local
authority procedures but recording the parties’
agreement in terms of appropriate procedure, in
order to give ‘help’ to those facing these
situations;

The first key principle taken from the judgment is
that when dealing with cases in which the Court is
concerned with notification being provided, is that
the welfare of the child is not of paramount
concern. That said, because the Court is
concerned with adoption, it will still have to deploy
the welfare checklist from the ACA 2002 in

1. A local authority should take these
steps as soon as it is notiﬁed that a
mother, or mother and father, are
expressing a wish that an infant is placed
for adoption without notiﬁcation to either
the child's father or extended family:
(i) The local authority ﬁles should be
checked for background information about
the mother and extended family and for
contacts with other relevant agencies,
9
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Public Law (Children) Update
Continued…
such as health and police.
(ii) The allocated social worker, ideally
accompanied by an adoption worker,
should undertake at least one visit but
preferably a series of visits to the mother,
or mother and father, if she/they are
willing, to discuss:The decision to place the child for
adoption.
The reasons for not notifying the child's
father, or extended family, where possible
gathering details about the father's
background and that of the family.
The mother's background and information
about her family.
Any cultural issues and how they have
affected the decision made by the mother,
or mother and father.
The implications of adoption for the child
The legal process required to achieve
adoption
Other possible options for the care of the
child
The adoption counselling service and how
to access it
Whether the mother, or mother and father,
require any other form of support and how
that might be achieved
No assurance should be offered to a
parent during the social work visit/s that
notice of the birth of the child will be
withheld from the father and/or extended
family members.
(iii) The mother, or mother and father,
must be provided with written information,
where available, about the process and
adoption counselling services.
(iv) Where the father is identiﬁed, the local
authority should check its records for any
background information known about him.

(v) The placement team must be informed
immediately and it should begin the
process of ﬁnding a suitable placement,
preferably with 'foster for adoption' / early
permanence carers.
(vi) CAFCASS must be informed as soon
as the local authority is notiﬁed so that it
can allocate a worker to the case for the
purpose of meeting with the mother, or
mother and father, to discuss and where
appropriate take consent for adoption.
2. The local authority should critically
examine all information that it receives
and, in circumstances where the mother
states the identity of the father is unknown
to her, the local authority should carefully
consider
her
statement
and
her
explanation to consider whether there is
any basis for considering that the
statement might be false. If the local
authority does form that view, it should
consider if there is any reasonable way by
which the identity of the birth father could
be established.
3. The social worker should, as a matter of
urgency, seek legal advice to ascertain
whether the matter should be placed
before the court in all cases where:
(i) the mother opposes notiﬁcation to the
father, if identiﬁed;
(ii) the mother knows the identity of the
father but is unwilling to disclose this
information;
(iii) the local authority has reason to doubt
the reliability of the mother's claim that the
identity of the father is unknown, or
(iv) the mother is opposed to any
notiﬁcation to her family or the father's
family.
4. The legal advisors will need to consider
and advise as a matter of urgency whether
a Part 19 application or other proceedings
should be issued.
10
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Public Law (Children) Update
Continued…
the FDLJ as to whether the application
should be allocated to a High Court Judge
or a section 9 Deputy High Court judge.

5. If a decision is made that a Part 19
application is not required, the local
authority should immediately notify
CAFCASS, and provide detailed reasons
for that decision, to allow CAFCASS to
consider this information prior to meeting
with the mother, or mother and father,
when discussing consent under section 19
or for any later adoption application.

2. Identity of parties: (a) It is not
mandatory for a respondent to be named
in the application, although it will usually
be appropriate for the mother to be
identiﬁed as a respondent; (b) directions
should be given on issue joining the child
as a party and appointing a CAFCASS
ofﬁcer to act as Children's Guardian in the
application; (c) neither a father (with or
without
parental
responsibility)
nor
members of the wider maternal/paternal
family are to be served with or notiﬁed of
the application or provided with any of the
evidence ﬁled in support of an application.

6. As non-means/non-merits tested public
funding is unavailable to parents for a Part
19 application (and emergency funding
may be difﬁcult to access on an
emergency basis even if merits and
means tests are met), a local authority
should provide the mother, or mother an
father, with advice concerning access to
independent legal advice and how that
might be obtained and funded (including
by the local authority considering the
funding of such advice). A list of specialist
solicitors available in the area should be
provided.

3. Case management: The application
should be listed for an urgent CMH, ideally
attended by the CAFCASS ofﬁcer. At the
hearing, consideration should be given to
the need for any further evidence, the ﬁling
of
the
Guardian's
analysis
and
recommendations, the ﬁling of written
submissions and the ﬁxing of an early date
for the court to make a decision.

7. Where an application is to be made, the
social worker should prepare a detailed
statement setting out the information
gathered and providing the local
authority's position regarding the wish of
the mother, or mother and father, to
relinquish the child without notifying the
father and/or extended family members."

4. Receiving the mother's account: It is a
matter for the court as to whether it should
require written or oral evidence from the
mother. Given the importance of the issue,
the court will normally be assisted by a
statement from the mother, whether or not
she gives oral evidence, rather than
relying entirely upon evidence from the
local authority at second hand.

Local authorities are advised to adopt and follow
this guidance, whilst those representing children
should ensure that it has been followed. In terms
of the situation when an application pursuant to
Part 19 is issued, the Court noted that there was a
need for urgency in dealing with it, for obvious
reasons given the nature of the application and
the issue of delay. Peter Jackson LJ listed the
following matters as those that would require
attention;
1. Identity of judge: If the application is
under Part 19, it must be heard in the High
Court
and
appropriate
listing
arrangements must be made. Upon issue,
the application should immediately be
referred to the DFJ for consultation with

5. The listing of the hearing of the
application should allow time for whatever
evidence
and
argument
may
be
necessary, and for a reasoned judgment
to be given. Even allowing for the pressure
on court lists, these decisions require
prioritisation.
Pater Jackson LJ then very helpfully summarised
the principles governing decision (by adoption
agencies or by the Courts) as to whether a
putative father or relative should be informed of
11
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of the existence of a child who might be adopted;
‘1. The law allows for 'fast-track' adoption
with the consent of all those with parental
responsibility, so in some cases the
mother alone. Where she opposes
notiﬁcation being given to the child's father
or relatives her right to respect for her
private life is engaged and can only be
infringed where it is necessary to do so to
protect the interests of others.
2. The profound importance of the
adoption decision for the child and
potentially for other family members is
clearly capable of supplying a justiﬁcation
for overriding the mother's request.
Whether it does so will depend upon the
individual circumstances of the case.
3. The decision should be prioritised and
the process characterised by urgency and
thoroughness.
4. The decision-maker's ﬁrst task is to
establish the facts as clearly as possible,
mindful of the often limited and one-sided
nature of the information available. The
conﬁdential relinquishment of a child for
adoption is an unusual event and the
reasons for it must be respectfully
scrutinised so that the interests of others
are protected. In fairness to those other
individuals, the account that is given by
the person seeking conﬁdentiality cannot
be taken at face value. All information that
can be discovered without compromising
conﬁdentiality
should
therefore
be
gathered and a ﬁrst-hand account from the
person seeking conﬁdentiality will normally
be sought. The investigation should
enable broad conclusions to be drawn
about the relative weight to be given to the
factors that must inform the decision.
5. Once the facts have been investigated
the task is to strike a fair balance between
the various interests involved. The welfare
of the child is an important factor but it is
not the paramount consideration.

6. There is no single test for distinguishing
between cases in which notiﬁcation should
and should not be given but the case law
shows that these factors will be relevant
when reaching a decision:
(1) Parental responsibility. The fact
that a father has parental
responsibility by marriage or
otherwise entitles him to give or
withhold consent to adoption and
gives him automatic party status in
any proceedings that might lead to
adoption. Compelling reasons are
therefore required before the
withholding of notiﬁcation can be
justiﬁed.
(2) Article 8 rights. Whether the
father, married or unmarried, or the
relative have an established or
potential family life with the mother
or the child, the right to a fair
hearing is engaged and strong
reasons are required before the
withholding of notiﬁcation can be
justiﬁed.
(3) The substance of the
relationships. Aside from the
presence or absence of parental
responsibility and of family life
rights, an assessment must be
made of the substance of the
relationship between the parents,
the
circumstances
of
the
conception, and the signiﬁcance of
relatives. The purpose is to ensure
that those who are necessarily
silent are given a notional voice so
as to identify the possible strengths
and weaknesses of any argument
that they might make. Put another
way, with what degree of objective
justiﬁcation might such a person
complain if they later discovered
they had been excluded from the
decision? The answer will differ as
between a father with whom the
mother has had a ﬂeeting
12
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encounter and one with whom she
has had a substantial relationship,
and as between members of the
extended family who are close to
the parents and those who are
more distant.
(4) The likelihood of a family
placement
being
a
realistic
alternative to adoption. This is of
particular importance to the child's
lifelong welfare as it may determine
whether or not adoption is
necessary. An objective view,
going beyond the say-so of the
person seeking conﬁdentiality,
should be taken about whether a
family member may or may not be
a potential carer. Where a family
placement is unlikely to be worth
investigating or where notiﬁcation
may cause signiﬁcant harm to
those notiﬁed, this factor will speak
in
favour
of
maintaining
conﬁdentiality; anything less than
that and it will point the other way.
(5) The physical, psychological or
social impact on the mother or on
others of notiﬁcation being given.
Where this would be severe, for
example because of fear arising
from rape or violence, or because
of possible consequences such as
ostracism or family breakdown, or
because of signiﬁcant mental
health vulnerability, these must
weigh heavily in the balancing
exercise. On the other hand,
excessive weight should not be
given to short term difﬁculties and
to less serious situations involving
embarrassment
or
social
unpleasantness, otherwise the
mother's wish would always prevail
at the expense of other interests.
(6) Cultural and religious factors.
The conception and concealed
pregnancy may give rise to
particular difficulties in some

cultural and religious contexts.
These may enhance the risks of
notiﬁcation, but they may also
mean that the possibility of
maintaining the birth tie through a
family placement is of particular
importance for the child.
(7) The availability and durability of
the
conﬁdential
information.
Notiﬁcation can only take place if
there is someone to notify. In
cases where a mother declines to
identify a father she may face
persuasion, if that is thought
appropriate, but she cannot be
coerced. In some cases the
available information may mean
that the father is identiﬁable, and
maternal relatives may also be
identiﬁable. The extent to which
identifying information is pursued is
a matter of judgement. Conversely,
there will be cases where it is
necessary to consider whether any
conﬁdentiality is likely to endure. In
the modern world secrets are
increasingly difﬁcult to keep and
the consequences, particularly for
the child and any prospective
adopters, of the child's existence
being concealed but becoming
known to family members later on,
sometimes as a result of disclosure
by
the
person
seeking
conﬁdentiality, should be borne in
mind.
(8) The impact of delay. A decision
to apply to court and thereafter any
decision to notify will inevitably
postpone to some extent the time
when the child's permanent
placement can be conﬁrmed. In
most cases, the importance of the
issues means that the delay cannot
be a predominant factor. There
may however be circumstances
where
delay
would
have
particularly damaging
13
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consequences for the mother or for
the child; for example, it would
undoubtedly need to be taken into
account if it would lead to the
withdrawal
of
the
child's
established carers or to the loss of
an especially suitable adoptive
placement.

at a stage when the evidence is
incomplete. It should therefore only be
made in order to regulate matters that
cannot await the final hearing and it is not
intended to place any party to the
proceedings at an advantage or a
disadvantage.

(9) Any other relevant matters. The
list of relevant factors is not closed.
Mothers may have many reasons
for
wishing
to
maintain
conﬁdentiality and there may be a
wide range of implications for the
child, the father and for other
relatives. All relevant matters must
be considered.

(2) The removal of a child from a parent is
an interference with their right to respect
for family life under Art. 8. Removal at an
interim stage is a particularly sharp
interference, which is compounded in the
case of a baby when removal will affect
the formation and development of the
parent-child bond.
(3) Accordingly, in all cases an order for
separation under an interim care order will
only be justified where it is both necessary
and proportionate. The lower ('reasonable
grounds') threshold for an interim care
order is not an invitation to make an order
that does not satisfy these exacting
criteria.

7. It has rightly been said that the
maintenance
of
conﬁdentiality
is
exceptional, and highly exceptional where
a father has parental responsibility or
where there is family life under Article 8.
However exceptionality is not in itself a
test or a short cut; rather it is a reﬂection of
the fact that the profound signiﬁcance of
adoption for the child and considerations
of fairness to others means that the
balance will often fall in favour of
notiﬁcation. But the decision on whether
conﬁdentiality should be maintained can
only be made by striking a fair balance
between the factors that are present in the
individual case.’

(4) A plan for immediate separation is
therefore only to be sanctioned by the
court where the child's physical safety or
psychological or
emotional welfare
demands it and where the length and likely
consequences of the separation are a
proportionate response to the risks that
would arise if it did not occur.
(5) The high standard of justification that
must be shown by a local authority
seeking an order for separation requires it
to inform the court of all available
resources that might remove the need for
separation."

It goes without saying that every local authority (in
its capacity as an adoption agency) and
CAFCASS officer will need to familiarise
themselves with the key elements of the guidance
set out above.
The next case of note deals with interim
separation; C (A Child : Interim Separation)
[2020] EWCA Civ 257. It is not necessary for me
to rehearse the facts of the case, with the central
point being that the case adds an additional factor
into the well established test for interim separation
of a child from its carers. The test advocated by
the Court of Appeal is as follows;
(1) An interim order is inevitably made

Point 5 is the additional point of note. It highlights
the ‘high standard’ of justification required and the
fact that a local authority needs to set out all
available resources in terms of safeguarding and
supervision and why, despite the provision of the
same, a child’s immediate safety would remain at
risk. It is in some respects, adopting the approach
advocated by the Supreme Court in Re B in
relation to the need for local authorities to
14
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demonstrate that permanent placement with a
birth parent is not appropriate, despite the
maximum level of support and resources that can
be made available in order to support the same.
This judgment accordingly provides a further line
of argument for those representing parents (and
children) in cases where interim removal is being
advocated and opposed.
The next judgment of note is that of the Court of
Appeal in K (Forced Marriage: Passport Order)
(Rev 2) [2020] EWCA Civ 190, with the President
of the Family Division providing the lead
judgment. Myself and Patrick Gilmore have found
ourselves dealing with an increasing volume of
cases involving both Forced Marriage Protection
Orders (‘FMPOs’) and Female Genital Mutilation
Protection Orders (‘FGMPOs’). As my practice is
split between children cases and cases heard in
the Court of Protection, I have further found there
to be a notable overlap between FMPO
applications and the Court of Protection
proceedings (the reasons for this will be obvious,
namely the interrelated issues of capacity and
consent). This judgment provides what can best
be described as the authoritative legal approach
to be taken in relation to the making of FMPOs
and any attached conditions. The facts are
unfortunately, all too familiar to those who deal
with these applications on a regular basis; K was
a young single woman who had contacted her
local police force, alleging that her family were
seeking to force to marry her against her will and
that she had been threatened with murder should
she refuse. This resulted in the police applying for
and obtaining an FMPO, initially on an ex-parte
basis. Following a 3 day contested hearing, the
Judge at first instance ruled that the FMPO should
remain in force and that K’s passport and travel
documentation should be held by the police ‘until
further
order’.
The
named
respondents
(presumably all family members) were prohibited
from applying for any new travel documentation
on K’s behalf.

to discharge the FMPO and, in particular, the
passport order. Her application was refused and K
appealed this decision. The appeal was
successful.
The President’s judgment merits reading in full
and sets out the key principles underpinning
FMPO applications at paragraphs 21-44. The
central points, which include an analysis of the
highly abusive nature of forced marriage, are as
follows;

The sequence of events that followed involved K
leaving the family home, supported by the local
authority, and K’s mother then dying, with the
funeral to be held in Pakistan. As K was unable to
travel for the funeral due to the travel prohibitions
within the FMPO, she applied on an urgent basis
0161 214 6000
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1. Forced marriage is a fundamental abuse
of human rights, a form of domestic abuse
and, since 2014, a criminal offence in
England and Wales (FLA 1996, s 63CA).
2. The abusive nature of a forced marriage
does not begin and end on the day of the
marriage ceremony. Rather, the marriage
forms the start of a potentially unending
period in the victim's life where much of
her daily experience will occur without
their consent and against their will, or will
otherwise be abusive. In particular, the
consummation of the marriage, rather than
being the positive experience, will be, by
deﬁnition, a rape.
3. Against that perspective it must be
accepted that a forced marriage is likely to
include behaviour sufﬁcient to breach
ECHR Article 3 which provides that "no
one shall be subjected to torture or to
inhuman or degrading treatment or
punishment."
4. The legislation is cast in the widest and
most ﬂexible terms. FLA 1996, s.64A
simply gives the Court jurisdiction to make
an order for the purposes of protecting a
person from being forced into a marriage,
or from any attempt to do so, or protecting
a person who has been forced into a
marriage. The Court must "have regard to
all the circumstances including the need to
secure the health, safety and wellbeing of
the person to be protected" (s 63A(2)).
5. There is no threshold criteria or checklist
of factors that the Court is required to
consider before making such an order.
6. The Court has jurisdiction to make an
FMPO in relation to an adult who does not
lack capacity.
15
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7.

In cases where there is potential conﬂict
between Article 3 and Article 8 rights, the
Court must strive for an outcome which
takes account of and achieves a
reasonable accommodation between the
competing
rights.
The
need
to
accommodate the Article 3 and Article 8
rights is likely to be at the centre of most, if
not all, FMPO cases. Any case in which
the Judge's order imposes a permanent
travel ban upon a person, preventing them
from leaving the UK, presents the conﬂict,
between the need to protect the individual
from serious harm against the individual's
freedom to conduct their private life as
they wish. The issue of proportionality is
therefore key;
‘On one view, "proportionality" may
seem to be an inappropriate
concept when the court is
considering
an
absolute
Convention right such as Article 3.
However, in cases where there has
not yet been a forced marriage, the
court will not be dealing with the
certainty that future harm will take
place but, rather, the assessment
of the risk that it may do so. Where
protective
measures
will
necessarily limit the freedom of the
protected person and others to
enjoy other Convention rights, it
will be necessary to evaluate, with
a degree of precision, the extent of
protection that is necessary in each
individual case. In this regard, the
exercise to be conducted in a
FMPO application is broadly similar
to that undertaken where the risk of
future harm arises from the
potential for Female Genital
Mutilation ("FGM"). In that context,
this court (Irwin, Moylan and Asplin
LJJ) considered the imposition of a
"worldwide travel ban" in an FGM
case in Re X (A Child: FGMPO)
(Rev 2) [2018] EWCA Civ 1825.

proportionality, the President noted that
the Court of Appeal in Re X set out the
following principles, which could and
should be applied to FMPO cases;
a) As with a FMPO under FLA 1996, Part
4A, a Court's powers to make a FGM
Protection Order under the Female Genital
Mutilation Act 2003 are in very broad
terms and the 2003 Act provides no real
guidance as to the approach the court
should take when determining whether
and, if so, in what manner to exercise its
powers;
b) Although Article 3 is an "absolute" right,
the concept of "proportionality" is not
irrelevant where the duty upon the State is
to protect people from the harm which
others may do to them, in distinction to the
direct actions of the State's own agents to
take life or seriously ill-treat people (E v
Chief Constable of the Royal Ulster
Constabulary [2009] 1 AC 536);
c) There is, thus, a distinction between the
State's negative and positive obligations
under Article 3 as described by Baroness
Hale in E v Chief Constable of the RUC
(paragraph 10);
"…nevertheless, there must be
some distinction between the
scope of the State's duty not to
take life or ill-treat people in a way
which falls foul of Article 3, and its
duty to protect people from the
harm which others may do to them.
In the one case, there is an
absolute duty not to do it. In the
other, there is a duty to do what is
reasonable in all the circumstances
to protect people from a real and
immediate risk of harm. Both duties
may be described as absolute but
their content is different. So once
again it may be a false dichotomy
between the absolute negative
duty and a qualiﬁed positive one…"

8. Further, in relation to the issue of
0161 214 6000
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9. Therefore, whilst there can be no
derogation from a person’s Article 3 rights,
the interference with their Article 8 rights,
and those of their family, must be limited
to that which is necessary to protect that
person’s Article 3 rights. On this basis, the
Court must undertake a full analysis
considering the proportionality of the
making
of
an
FMPO
and
any
accompanying prohibitions on travel; any
order or accompanying prohibition must be
limited to what is necessary in order to
protect a person’s Article 3 rights and it
must be demonstrated that no lesser
intrusive measure is available or
appropriate.
The President then provided what he neatly terms
to be a ‘route map’ to judgments in FMPO cases;

At Stage Four, if the facts are sufﬁcient to
establish a risk that the subject will experience
conduct sufﬁcient to satisfy ECHR, Article 3, the
Court must then undertake the exercise of
achieving an accommodation between the
necessity of protecting the subject of the
application from the risk of harm under Article 3
and the need to respect their family and private
life under Article 8 and, within that, respect for
their autonomy. This is not a strict "balancing"
exercise as there is a necessity for the court to
establish the minimum measures necessary to
meet the Article 3 risk that has been established
under Stage Three.
The President concluded by cautioning against
the making of ‘open-ended’ orders in all but the
most serious cases;
‘In assessing the length of time that any
provision within a FMPO is in force, the
court should bear in mind that the
circumstances within any family, and
relating to any individual within such a
family, may change. It is unlikely in all but
the most serious and clear cases that the
court will be able to see far enough into
the future to make an open-ended order
which will remain in force unless and until
it is varied or terminated by a subsequent
application. In other cases, the court
should look as far as it can in assessing
risk but no further. The court should ﬁrst
consider whether a ﬁnite order adequately
meets the risk, with the consequence (if it
does) that the applicant for the order will
have to seek a further order at the end of
the term if further protection is then
needed. A date should be ﬁxed on which
the order, or a speciﬁc provision within it,
is reviewed by the court.’

Stage One is for the court to establish the
underlying facts based upon admissible evidence
and by applying the civil standard of proof. The
burden of proof will ordinarily be upon the
applicant who asserts the facts that are said to
justify the making of a FMPO.
At Stage Two, based on the facts that have been
found, the Court should determine whether or not
the purpose identiﬁed in FLA 1996, s 63A(1) is
established, namely that there is a need to protect
a person from being forced into a marriage or
from any attempt to be forced into a marriage, or
that a person has been forced into a marriage.
At Stage Three, based upon the facts that have
been found, the Court must then assess both the
risks and the protective factors that relate to the
particular circumstances of the individual who is
said to be vulnerable to forced marriage. This is
an important stage and the court may be assisted
by drawing up a balance sheet of the positives
and negatives within the circumstances of the
particular family in so far as they may relate to the
potential for forced marriage. At the conclusion of
Stage Three, the court must explicitly consider
whether or not the facts as found are sufﬁcient to
establish a real and immediate risk of the subject
of the application suffering inhuman or degrading
treatment sufﬁcient to cross the ECHR, Article 3,
threshold.
0161 214 6000

Adding to this, he also noted in relation to
passport orders, that;
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‘the authorities establish that an openended passport order or travel ban should
only be imposed in the most exceptional of
cases and where the court can look
sufﬁciently far into the future to be satisﬁed
that highly restrictive orders of that nature
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FMPOs remain a bespoke and complex area of
law and it is essential that local authorities in
particular, take early advice in cases where there
is a suspicion of forced marriage. The multiagency guidance for dealing with forced marriage
is essential reading for all social work
professionals and local authority solicitors. It can
be found using the following link;
https://assets.publishing.service.gov.uk/governme
nt/uploads/system/uploads/attachment_data/file/3
22310/HMG_Statutory_Guidance_publication_18
0614_Final.pdf
A final case of interest is Re I (Children: Child
Assessment Order) [2020] EWCA Civ 281. I
have included this mainly because it is a Court of
Appeal judgment dealing with child assessment
orders, which in my view are somewhat
underused by local authorities, particularly in
cases where medical assessments are likely to
assist in concluding whether more interventionist
orders should be sought, for example cases in
involving suspected FGM. The case involved
purported radicalisation and the assessment
sought was from an intervention provider,
designed to ascertain whether radicalisation had
taken place and if so, the resulting impact upon
the subject children. This represents a good
example of how these orders are bespoke and
can be applied to cases with somewhat
unusual/unique facts. I have run out of space to
provide a fuller analysis here but would suggest
the Peter Jackson LJ’s judgment is read in full.
Michael Jones
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Family Law: Coronavirus Update
By Liam Kelly, Pupil Barrister
Introduction
The restrictive measures imposed by The Health
Protection (Coronavirus, Restrictions) (England)
Regulations 2020 have brought unprecedented
disruption to the family justice system. As a result,
and in an attempt to keep the system going, there
has been an unparalleled dissemination of
information from, inter alios, the Ministry of Justice
(‘MOJ’), Her Majesty’s Court and Tribunal Service
(‘HMCTS’) and the judiciary.
The aim of this article is to provide practitioners
with a consolidated overview of some of that
information and to direct the reader to further,
more comprehensive, material. It is intended to
supplement, rather than replace, the information
to which it refers.
The Adoption and Children (Coronavirus)
(Amendment) Regulations 2020
On 24 April 2020, The Adoption and Children
(Coronavirus) (Amendment) Regulations 2020
(‘the Regulations’) came into force. The aim of the
Regulations is ‘to provide additional flexibility in
meeting statutory obligations, whilst maintaining
appropriate safeguards.’1 As a result, the
Regulations make wide ranging changes to 10
sets of Regulations applicable to the children’s
social care sector, namely:
In relation to local authorities
 The Children Act 1989 Representations
Procedure (England) Regulations 2006;
 The Education and Inspections Act 2006
(Inspections
of
Local
Authorities)
Regulations 2007;
 The Children Act 2004 (Joint Area
Reviews) Regulations 2015;
In relation to adoption
 The Adoption Agencies Regulations 2005;

In relation to foster care and care planning
 The Children (Private Arrangements for
Fostering) Regulations 2005;
 The Care Planning, Placement and Case
Review (England) Regulations 2010;
 The
Fostering
Services
(England)
Regulations 2011;
In relation to residential care
 The
Residential
Family
Centres
Regulations 2002;
 The
Children’s
Homes
(England)
Regulations 2015 and
 Her Majesty’s Chief Inspector of
Education, Children’s Services and Skills
(Fees and Frequency of Inspections)
(Children’s Home etc.) Regulations 2015.
The effect of the Regulations is to extend the time
limit for statutory duties to be undertaken by local
authorities. Particular attention is drawn to the
following:






The usual requirement for medical and
criminal records checks to be completed
before the end of stage 1 of the adoption
process will be extended and undertaken
in stage 2 of the process.2
The maximum 6 month limit a prospective
adopter can leave between progressing
from stage one to stage 2 has been
removed.3
Statutory time limits for local authority
visits to a privately fostered child have
been removed and must now be carried
out ‘within the statutory timeframe, or as
soon as reasonably practicable.’4

1

Explanatory Memorandum to The Adoption and Children (Coronavirus)
(Amendment) Regulations 2020,
http://www.legislation.gov.uk/uksi/2020/445/pdfs/uksiem_20200445_en.pdf,
para 2.2
2
The Adoption and Children (Coronavirus) (Amendment) Regulations 2020,
Reg. 4
3
Ibid.
4
Ibid. Reg. 5
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Fostering panels will no longer be
statutorily required and will be optional, the
decision being made instead by the
fostering service provider on their own
assessment.5
Short break placements are extended from
a maximum of 17 days per placement to
75 days per placement.6
The requirement for placement plans to be
formalised prior to placement or within 5
days of placement is suspended. In
addition, reviews by the responsible
authority may be conducted remotely.7
Temporary approval of foster carers
(‘Regulation 24 Placements’) will no longer
require the temporary foster carer to be
‘connected’. In addition, a temporary
placement may be authorised for as period
not exceeding 24 weeks, an extension to
the current time limit of 8 weeks.8
Children’s
residential
homes
are
authorised
to
enforce
temporary
deprivations of liberty against their
residents if a young person is, or
suspected of being, infectious with Covid19 to prevent the virus spreading, where
powers under the Coronavirus Act 2020 in
relation to isolation are being exercised.9

The amendments will remain in place until 25
September 2020 at which time all powers within
the Coronavirus Act 2020 will be subject to
Parliamentary review. The explanatory note which
accompanies the Regulations confirms ‘the
legislative changes are being made in the context
of a public health emergency and there is no
current evidence to suggest the amendments will
be necessary for a longer period of time.’10
The Adoption and Children (Coronavirus)
(Amendment) Regulations 2020 can be accessed
by clicking here.
Child Arrangements and Contact
Children are permitted to move between the
homes of their parents or any other person who
holds parental responsibility (‘PR’) for them (The
Health Protection (Coronavirus, Restrictions)
(England) Regulations 2020, s.6(2)(j)).
0161 214 6000

Parents must exercise their judgment when
deciding whether it is safe for contact to proceed
as normal. Parents are free to exercise their PR,
by agreement, to vary the existing Child
Arrangement Order (‘CAO’). It is advised that this
is recorded by way of text, email or, written note.
If variation is not agreed but thought necessary by
one parent, exercising their PR in order to protect
the child and comply with health advice, the Court
will expect arrangements for indirect contact to be
made by video platform or telephone if that is not
possible.
Any unilateral variation of a Child Arrangement
Order may be scrutinised by the Court at a later
time to assess whether that parent acted
reasonably in light of the official health guidance
and any evidence pertaining to the child. It would
therefore be advisable that any parent doing so
keeps a contemporaneous note as to the reasons
why contact was varied and to notify the other
parent as soon as possible.
The Health Protection (Coronavirus, Restrictions)
(England) Regulations 2020, s.6(2)(j) can be
found here.
The President, McFarlane LJ, issued a short
guide on 23 March 2020 which can be found by
clicking here.
Education Provision for Vulnerable Children
The Department for Education (‘DfE’) has issued
additional guidance on education provision for
vulnerable children which the guidance defines as
those with a Social Worker, on a CIN Plan, or with
an EHCP.
Children in Need
With particular reference to those being assessed
as in need as defined under section 17 of the
Children Act 1989 (‘CA 1989’) including those on
a CP Plan, CIN Plan or who are looked after, the
DfE encourages their attendance at school,
unless their social worker assesses that to do so
would increase the risk of exposure to Covid-19.
5

Ibid. Reg. 9
Ibid. Reg. 8
Ibid.
8
Ibid.
9
Ibid. Reg. 11
10
The Explanatory Memorandum (n 1) para. 6.4
6
7
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Children with an EHCP
Education providers should undertake a risk
assessment to establish whether the needs of the
child cannot be met safely at home. In the event
of a negative assessment the child should attend
school. However, where there is a positive
assessment, the child should remain at home.
In all cases, education providers should ensure
that they are following up non-attendance and
informing the local authority where appropriate, in
addition to keeping in touch with the family.
The full guidance ‘Supporting vulnerable children
and young people during the coronavirus (COVID19) outbreak’ (Updated 19 April 2020) can be
accessed by clicking here.
Court Closures
HMCTS has taken the decision to consolidate the
work of the Courts into fewer centres during the
Coronavirus pandemic. The list of closures is fluid
and changing on a daily basis. Court users should
be mindful of identifying which Courts in their area
are classified as ‘Open’, ‘Staffed’, or ‘Suspended’.
A full list of closures (updated 23 April 2020) can
be found by clicking here.

practitioners has been the move to remote
hearings, including the speed and rate at which
those adjustments have been made. It is as a
result of that speed which has led to a saturation
of information about the same.
In the recent decision of Re P (A Child: Remote
Hearings) [2020] EWFC 32, handed down on 16
April, the President distils a number of key
principles to be borne in mind when parties, and
indeed the Court, are considering whether a
matter is suitable to proceed by remote hearing.
There is 'no one size fits all' approach. Just
because a matter can be heard remotely it doesn't
mean it must be, and practitioners must be alive
to issues of fairness and to ensure all parties are
on an equal footing, particularly when considering
the ability of lay parties to participate in remote
proceedings.
General principles to be distilled from the
President's decision:




Pronouncement of Decrees
Due to court closures and the disruption caused
by Covid-19, the President has issued guidance
stating that decrees nisi, decrees of judicial
separation, conditional orders and separation
orders will not be heard in public and will therefore
be heard in private. Recordings will be made and
may be requested pursuant to FPR Rule
7.16(3)(f).



Any party wishing to be heard on a question of
costs must follow the usual procedure found in
FPR Rule 7.21.
The full guidance issued on 8 April 2020 can be
found by clicking here.


Remote Hearings

'The Remote Access Family Court' written
by MacDonald J 'does not offer guidance
or give direction' as to whether a hearing
should be heard remotely. The document,
in the President's words, is 'aimed firmly at
the mechanics' [8] of remote hearings.
'Establishing that a hearing can be
conducted remotely, does not in any way
mean that the hearing must be conducted
in that way.' [8] (emphasis added by the
President).
FII is a type of child abuse which requires
'exquisite sensitivity and skill on the part of
the court.' Furthermore, it is an 'extremely
unusual disorder' and investigation of the
same is 'incredibly challenging.' [11] The
President considered, in matters of FII, it
crucial 'for the judge to be able to
experience the behaviour of the parent
who is the focus of the allegations
throughout the oral court process; not only
when they are in the witness box being
examined-in-chief and cross-examined,
but equally when they are sitting in the
well of the court reacting…' [12]
The letter issued by the 'Presidents' to
judges on 9 April 2020 does not give

Perhaps the most significant of adjustments for
0161 214 6000
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guidance and should be considered as
setting parameters which may assist the
Court in determining whether or not a
remote hearing should proceed.
Parties are reminded of the President's
guidance issued on the 27 March 2020:
'…we must not lose sight
of our primary purpose as
a Family Justice System,
which is to enable the
courts to deal with cases
justly, having regard to the
welfare issues involved
[FPR 2010, r1.1 'the
overriding objective], part
of which is to ensure that
parties are 'on an equal
footing' [FPR 2010, r1.2].
In pushing forward to
achieve Remote Hearings,
this must not be at the
expense of a fair and just
process.' [23] (emphasis
added by author)







In deciding whether to proceed, the Court
and the parties may consider a range of
factors including, the seriousness of the
case, available facilities, the party's
available technology, personalities and
expectations of participants and the
tribunal's experience of remote working to
name but some. That is why, says the
President '…that the decision on remote
hearings has been left to the individual
judge in each case, rather than making it
the subject of binding national guidance.'
[24]
The impact on professional diaries of
vacating hearings cannot be a factor which
weighs very significantly when deciding
whether to proceed with a remote hearing.
[25]
The Court should be mindful, even where
all parties appear to consent to proceed by
way of remote hearing, whether any
particular case can proceed properly or
fairly without the physical presence of a
lay party in the courtroom. [29]
0161 214 6000

In the first appeal of its kind, the Court of Appeal
in Re A (Children) (Remote Hearing: Care and
Placement Orders) [2020] EWCA Civ 583 have
further outlined those principles to be borne in
mind when considering whether to proceed via a
remote hearing:
i.

ii.

iii.
iv.

v.

vi.

vii.

viii.

ix.

x.

Clerks@deanscourt.co.uk

The importance and nature of the issue to
be determined; is the outcome that is
sought an interim or final order?
Whether there is a special need for
urgency, or whether the decision could
await a later heating without causing
significant disadvantage to the child or the
other parties;
Whether
the
parties
are
legally
represented;
The ability, or otherwise, of any lay party
(particularly a parent or person with
parental responsibility) to engage with and
follow remote proceedings meaningfully.
The factor will include access to and
familiarity with the necessary technology,
funding, intelligence/personality, language,
ability to instruct their lawyers (both before
and during the hearing), and other
matters;
Whether evidence is to be heard or
whether the case will proceed on the basis
submissions only;
The source of any evidence that is to be
adduced and assimilated by the court. For
example, whether the evidence is written
or oral, given by a professional or lay
witness, contested or uncontested, or
factual or expert evidence;
The scope and scale of the proposed
hearing. How long is the hearing expected
to last?
The available technology; telephone or
video, and if video, which platform is to be
used. A telephone hearing is likely to be a
less effective medium that using video;
The experience and confidence of the
court and those appearing before the court
in the conduct of remote hearings using
the proposed technology;
Any safe (in terms of potential COVID 19
infection) alternatives that may be
available for some or all of the participants
22
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to take part in the court hearing by
physical attendance in a courtroom before
the judge or magistrates.

The Chancery Bar Association have made a
helpful short guide to Electronic-Bundling which
can be accessed by clicking here.

With those factors in mind, it is clear that whether
it is appropriate for a hearing to proceed via
remote means is an individual exercise and one
which must be undertaken by the court, and all
the parties, bearing in mind whether the result of
doing so would be fair and just.

Liam Kelly

xi.

A fuller case summary of Re P (A Child: Remote
Hearing) [2020] EWFC 32 was prepared by the
author
and
is
available
at:
https://www.familylawweek.co.uk/site.aspx?i=ed2
10570
Re P (A Child: Remote Hearing) [2020] EWFC 32
can be accessed by clicking here.
Re A (Children) (Remote Hearing: Care and
Placement Orders) [2020] EWCA Civ 583 can be
accessed by clicking here.
The Remote Access Family Court, written by
MacDonald J, can be accessed by clicking here.
The Message for Circuit and District Judges
sitting in Civil and Family from the Lord Chief
Justice, Master of the Rolls and President of the
Family Division can be found here.
HMCTS guidance on remote hearings, published
on 18 March 2020 and updated on 22 April 2020,
can be found by clicking here.
Appeals
All appeals must now be submitted in a paperless
format in word or PDF and emailed to
appeals.familydivision@justice.gov.uk with the
subject ‘APPEAL TO HIGH COURT: NEW
APPEAL’ marked urgent if so required.
All appeals should be accompanied by an
EX160B to enable the Fees Office to process
payments once it reopens. The 5-day time limit is
waived.
The President, McFarlane LJ, made a short
announcement on 31 March which can be found
by clicking here.
23
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The Chancery Bar Association have made a
helpful short guide to Electronic-Bundling which

COVID-19 & the impact on Adult Social Care
By Adrian Francis
Coronavirus Act 2020 & Care Act 2014
easements
Schedule 12 of the Coronavirus Act 2020
suspends the statutory duties of local authorities
in England to assess and meet the eligible needs
of adults and carers. The duty to assess and meet
needs in England is replaced by the power to do
so.
The exception to this is where a failure to assess
or meet needs would result in a breach of a
person’s Convention Rights. This is a very high
threshold as per existing case law. This is
highlighted in the matter of R (on the application
of McDonald) (Appellant) v Royal Borough of
Kensington and Chelsea (Respondent) [2011]
UKSC 33. The facts of this matter were that Ms
McDonald had been receiving support with getting
to the toilet overnight from the Royal Borough of
Kensington and Chelsea. The council however
decided to withdraw the support and Ms
McDonald was expected to use incontinence pads
instead even though she was not incontinent. Ms
McDonald applied for Judicial Review and
included a claim under Article 8 that she had been
exposed to both risk and indignity. Both the
Administrative Court and the Court of Appeal
found in favour of the local authority. Despite Ms
McDonald’s view the local authority argued that
the use of pads was less of a threat to dignity than
the support of a carer and that the risk of falls
would be minimised. The Article 8 claim was then
considered in the Supreme Court but the appeal
was dismissed by a majority verdict of 4-1.
Lady Hale gave a dissenting judgment for the
Appellant on a point that, although not taken by
the Appellant, was raised in Age UK’s
intervention. Age UK described this decision at
the time as ‘shameful’ and the Equality and
Human Rights Commission called it a ‘significant
setback’ saying that as a result ‘older people's
human rights to privacy, autonomy and dignity will
often be put at serious risk.’
J
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It is therefore for the time being up to local
authorities in the absence of any breach of a
person’s convention rights whether to assess and
meet a person’s needs. These easements to the
Care Act 2014 having come into force on 31
March 2020 by way of statutory regulations as per
The Coronavirus Act 2020 (Commencement
No.2) Regulations 2020.
The position is the same in Wales with
amendments to the Social Services and
Wellbeing Act 2020 coming into force on 1 April
as Schedule 12 of the Coronavirus Act 2020 also
suspends the duties of Welsh local authorities to
both assess and meet needs. This duty is
replaced by a power to do so with Welsh local
authorities only having a duty to assess or meet
needs where a failure to do so would put the
person at risk of abuse or neglect.
The main provisions of the Coronavirus Act 2020
will expire after two years with a review by
Parliament after 6 months. The purpose of the
legislation is to increase the size of the available
health and social care workforce at any given
point during the pandemic, ease the burden on
frontline staff, contain and slow the virus whilst
also supporting those with needs.
The changes fall into four main areas with these
being:1.Assessment of Needs – local authorities will not
have to carry out any detailed assessments of
people’s care and support needs in compliance
with Care Act 2014 requirements.
2.Financial Assessment – local authorities will not
have to carry out financial assessments in
accordance with the requirements of the Care Act
2014. Local authorities will have a power to
charge people retrospectively for the care and
support they receive during this period, subject of
24
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course to giving reasonable information in
advance about this, and completing a financial
assessment at a later date.

where they are most needed.
There are a number of specific steps which are
vital for the local authority to take prior to
exercising any easements to the Care Act 2014.
These being that a local authority should only take
a decision to exercise the Care Act easements
when the workforce is significantly depleted or
when social care demand has increased to such
an extent that it can no longer comply with the
statutory duties contained within the Care Act
2014. In addition it must also be shown that any
attempt to comply with its statutory duties under
the Care Act 2014 would also result in urgent or
acute social care needs not being met and
potentially risking life.

3. Review of Care and Support Plans - local
authorities will not have to review care and
support plans in line with the Care Act 2014. They
will however still be expected to carry out
proportionate, person-centred care planning
which provides sufficient information to all
concerned, particularly those providing care and
support. Where local authorities choose to revise
plans, they must also continue to include both
service users and carers in any such decision.
4. Eligibility - the duty to meet eligible care and
support needs is replaced by a power to prioritise
the most pressing needs. Local Authorities will still
be expected to take all reasonable steps to
continue to meet needs. In the event that they are
unable to do so, the powers will enable them to
prioritise the most pressing needs, for example
enhanced support for people who are ill or selfisolating, and to temporarily delay or reduce other
less urgent care provision.

Any decision to reduce care provision and to
exercise any easements to the Care Act 2014
should be made by the Director of Adult Social
Services in conjunction with the Principal Social
Worker with discussions taking place with the
local NHS Clinical Commissioning Group. Any
decision to start prioritising services will also need
to be reported to the Department of Health and
Social Care.

The guidance which sets out how local authorities
can use the new Care Act 2014 easements says
that local authorities should continue to comply
with the Care Act 2014 for as long as possible.
Any changes are of course due to a local authority
applying the easements will of course be
temporary in nature. The duty of local authorities
to safeguard adults at risk remain the same.

It is vital that any decision is proportionate and
evidence based with local authorities making a
written record of the decision to include:




How can a local authority exercise easements to
the Care Act 2014?



As previously discussed the Coronavirus Act 2020
allows for the making of statutory regulations to
permit easements from the Care Act 2014. These
regulations now having been made are in force.




Local Authorities will be expected to observe the
Ethical Framework for Adult Social Care which
provides a structure for Local Authorities to
measure their decisions against. Further this
reinforces that the needs and wellbeing of
individuals should be central to decision-making.
In particular it should underpin challenging
decisions as to the prioritisation of resources

The following Department for Health and Social
Care Care Act easements: guidance for local
authorities at Annex A sets out the decision
making tables for Local Authorities. Please see
the following link for details of the staged
process:25
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The nature of the changes to demand or
the workforce
The steps that have been taken to mitigate
against the need for this to happen
The expected impact of the measures
taken
How the changes will help to avoid
breaches of people’s human rights at a
population level
The individuals involved in the decisionmaking process
The points at which this decision will be
reviewed again
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https://www.gov.uk/government/publications/coro
navirus-covid-19-changes-to-the-care-act2014/care-act-easements-guidance-for-localauthorities
These decisions need not necessarily sequential
but should follow a situation where there are
increasing pressures on adult social care delivery.
Key stages can be enacted together or separately
over time so long as the decision to do so is
evidenced and follows the guidance set out
below.

As an important side note in respect of the
discharge of patients from hospitals to care
homes which has likely contributed in a greater
outbreak of the pandemic in residential settings.
It is not clear why the NHS Nightingale hospitals
which currently have significant capacity and are
underused are not being utilised as appropriate
step-down facilities. This would enable a safe
discharge of elderly patients from other hospitals
whilst protecting those vulnerable persons already
in residential settings.
Adrian Francis

Local authorities are likely to experience an
increase in demand for services during the period
of the current pandemic.
The fact that
assessments for NHS continuing healthcare are
postponed until the end of the pandemic is further
likely to increase demand on local authority
services. The guidance whilst not being overly
complex is lengthy and it is vital that local
authorities comply with the same to avoid as far
as possible any future adverse publicity and
litigation. The Secretary of State for Health and
Social care Matt Hancock can of course compel
local authorities to comply with any statutory
guidance falling under Schedule 12 of the
Coronavirus Act 2020.
At the present time there are 8 local authorities
nationwide whom are known to be operating the
easements to the Care Act 2014. Most are at
Stage 3 and are streamlining their processes
under stage 3 of the easements while continuing
to provide care and support to people with eligible
needs. The local authorities doing so are thought
not to be providing hard copies of assessments or
care and support plans to people and limiting
choices of providers. By way of an example
Coventry City Council is carrying out less detailed
assessments due to completing these remotely
and is further completing less detailed care and
support plans and not undertaking scheduled
reviews. The next stage to enact for a local
authority at stage 3 would be stage 4 if the
workforce has been depleted to such an extent or
demand increased to the extent that it needs to
enact stage 4 and begin rationing care to those
with low level needs.
M
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A Review of Recent Case Law: Parental Alienation
By Prudence Beaumont
Parental Alienation
There is no single definition of ‘parental
alienation’. The lack of consensus as to its precise
definition results in some misunderstanding and
misuse. The 2019 Cafcass guidance defines
‘parental alienation’1 as:
“…when a child’s resistance or hostility
towards one parent is not justified and is the
result of psychological manipulation by the
other parent. It is one of a number of reasons
why a child may reject or resist spending time with
one
parent
post-separation…
Alienating
behaviours present themselves on a spectrum
with varying impact on individual children,
which requires a nuanced and holistic
assessment. Our role is to understand children’s
unique experiences and how they are affected by
these behaviours, which may differ depending on
factors such as the child’s resilience and
vulnerability”
It is helpful to bear in mind that where allegations
of parental alienation are made, it is necessary for
the court to make a specific finding2 and expert
assessment is likely to be required in order to
establish parental alienation as being causative of
a child’s refusal to attend contact.
It is readily acknowledged that it is often
appropriate to make the child a party to the
proceedings and appoint a children’s guardian
under rule 16.4 of the Family Procedure Rules
2010. Practice Direction 16A sets out guidance on
circumstances which may justify making the child
a party. Included in that list at §7.2(c): ‘where
there is an intractable dispute over residence or
contact, including where all contact has ceased,
or where there is irrational or implacable hostility
to contact or where the child may be suffering
harm associated with the contact dispute’.
Delay is inimical to the welfare of children
particularly those embroiled in such contentious

proceedings, who continued to be harmed both by
the psychological manipulation of the parent with
whom they reside and the continued denial of a
relationship with their other parent. In recent years
there has been an increased appreciation of the
seriousness of a child being denied a relationship
with a parent within private law proceedings. In
the President’s 2018 NAGALRO speech3, this
point is addressed the President commenting
‘there is much more a link between these highend private law disputes and adoption that might
otherwise be appreciated’. An appreciation of the
seriousness of one parent denying a child a
relationship with the other parent reminds of the
pressing need to identify and address potentially
intractable cases at the earliest opportunity.
Change of Residence
Re L (A Child) [2019] EWHC 867 (Fam)
Given the President’s concerns, the decision in
Re L is perhaps not surprising. This case seeks to
resile from the commonly deployed phrase that a
change of residence is ‘a weapon or tool of last
resort’4 and endorses the approach of Sumner J
in Re C (Residence) [2007] EWHC 2312 (Fam)
and reminds that: ‘The test is, and must always
be, based on a comprehensive analysis of the
child’s welfare and a determination of where the
welfare balance points in terms of outcome’.
A particularly interesting aspect of Re L is its
consideration of the appropriate ‘threshold’ for a
change of residence at §59: ‘Where in private law
proceedings, the choice, as here, is between care
by one parent and care by another parent against
whom there are no significant findings, one might
anticipate that the threshold triggering a
1

https://www.cafcass.gov.uk/grown-ups/parents-and-carers/divorce-andseparation/parental-alienation/
2
(Re T (A Child) (Contact: Alienation: Permission to Appeal) [2002] EWCA Civ
1736)
3
https://www.judiciary.uk/wp-content/uploads/2018/03/speech-by-lj-mcfarlanenagalro.pdf
4
Re A (Residence Order) [2010] 1 FLR 1083, Coleridge J at para 21
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change of residence would, if anything, be
lower than justifying the permanent removal of
a child from a family into foster care. Use of
phrases such as ‘last resort’ or ‘draconian’ cannot
and should not indicate a different or enhanced
welfare test.’
Re L also draws attention to the use of a
conditional residence order as per Jackson J in
Re M (Contact) [2012] EWHC 1948 and
determines that a Guardian need not directly ask
a child about their views in relation to a transfer of
residence if to do so would be contrary to their
welfare needs as the welfare checklist seeks ‘their
ascertainable wishes and feelings’
T (Parental Alienation), Re [2019] EWHC 3854
(Fam)
The judgment of HHJ Raeside (sitting as a High
Court Judge) includes as an annex, a schedule of
orders in the proceedings. This document charts
an all too familiar journey of protracted
proceedings from their instigation in March 2016
through to their conclusion in December 2019,
blighted by delay, lack of judicial continuity and
fruitless welfare reports.
The child, T, is 5 years old and has been
embroiled in proceedings for almost her entire life.
In spite of evidence of T suffering emotional harm,
it became clear that the local authority did not
intend to commence public law proceedings. The
father recognised that since he did not have a
relationship with T that any application for a
change of residence would have to be supported
by a bridging placement and duly made an
application for Wardship. In March 2019, the child
was made a ward of the court.
The mother initially opposed the father’s
application for a change of residence but having
heard the evidence of the social worker and the
child psychologist changed her position so that
she no longer actively opposed the father’s
application.
The case highlights the importance of specialistic
expert assessment. The evidence of the clinical
child psychologist, Dr Shbero provided a clear
analysis of T’s presenting behaviours being

indicative of parental alienation on which findings
could be made and the court noted her
contribution to be fundamental in progressing the
case.
The judgment also contains a transition plan at
Annex C and a summary of applicable law at
Annex B which practitioners may find useful in
navigating similar cases.
Re H (Parental Alienation) [2019] EWHC 2723
(Fam)
Keehan J ordered a change of residence in
relation to H, having determined that the mother
had alienated H from the father and that the only
means by which H could enjoy a relationship with
both of his parents was to transfer residence to
the father; nothing else will do in the welfare best
interests of H. In summarising the applicable law,
Keehan J highlights the passage in Re L at §59,
as detailed above.
Keehan J is particularly critical of the “woefully
inadequate” section 37 report which fails to
consider the comprehensive expert report of
clinical psychologist, Dr Braier and is undertaken
by a social worker with no previous experience of
parental alienation. Similar criticism is raised of
the NYAS casework due to a failure to undertake
meaningful enquiries, a simplistic and one-sided
approach and a failure to consider the report of Dr
Braier. The inadequate social work resulted in the
court disregarding the s.37 report and NYAS
report in determining the father’s application and
in doing so highlighted the importance of
experienced professionals and expert evidence.
The case provides a detailed analysis of the
child’s presenting behaviours at paragraphs 11 &
12 which may assist in identifying typical
behaviours in parental alienation cases which
may necessitate a change of residence.
It is important to note that the child was aged 12,
he was settled at secondary school and had not
seen his father for over 12 months at the point
that the change of residence was ordered. This is
indicative of the robust approach that the court is
28
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prepared to take in cases concerning parental
alienation and the value in not assuming that
there is a certain age at which a transfer of
residence is no longer an available option.
Re A (Children) (Parental alienation) [2019]
EWFC
Re A offers a cautionary tale. It is an exceptional
case involving proceedings spanning 8 years
including 36 court appearances and the
involvement of at least 10 professionals. The
proceedings concluded with the local authority
seeking to withdraw its pubic law proceedings, the
transfer of residence having catastrophically failed
resulting in the children ultimately returning to the
care of the mother with no contact with the father.

vi.

vii.

viii.

HHJ Wildblood QC identifies ten factors which
have contributed significantly, with hindsight, the
difficulties encountered, at paragraph 13, as
summarised below:
i.

ii.
iii.

iv.

v.

There was a failure to identify, at an
early stage, the key issue in this case –
the alienation of the children from their
father by the mother. By the time that it
was identified, the damage had been
done.
Overall there has been significant delay
within these proceedings.
At the early stage of the private law
proceedings the case was adjourned
repeatedly for further short reviews.
At no point prior to my involvement in 2017
was there a full hearing on evidence to
determine what was going on in this
family…In my opinion, it was essential that
there should be a definitive judgment
explaining the difficulties within this family
so that future work with the family
members could be based upon that
judgment.
The use of indirect contact in a case
where there is parental alienation has
obvious limitations, as this case
demonstrates. The father's letters, cards
and presents were being sent by him into
a home environment where he was
'demonised', to use the terminology of Dr
Berelowitz. They served no purpose in
0161 214 6000
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ix.

x.

in maintaining any form of relationship
between the father and the children.
These proceedings have seen a
vast
number
of
professionals…Family
members
(especially children) are embarrassed
about speaking of personal issues with
strangers, develop litigation fatigue
and learn to resent the intrusions into
their lives by a succession of
professional people.
A particular difficulty in this case has
been the absence, at times, of
collaborative
working
by
professionals.
Early intervention is essential in a
case such as this, in my opinion. It
did not occur in this case. It took
years (probably five) to identify the
extent
of
the
emotional
and
psychological issues of the mother. By
that stage it was too late for there to be
any effective psychotherapeutic or
other intervention in relation to her, the
children's views having already
become so entrenched.
There is an obvious difficulty about
how to approach the expressed
wishes and feelings of children who
are
living
in
an
alienating
environment such as this. If children
who have been alienated are asked
whether they wish to have a
relationship with the non-resident
parent there is a likelihood that the
alienation they have experienced will
lead them to say 'no.'.. The lack of an
effective and early enquiry into what
was happening within this family
meant that there was no effective
intervention. That, in turn, has led to
the children's expressed wishes being
reinforced in their minds. It has also
resulted in the mother being able to
say 'we should listen to the children',
rather than addressing the underlying
difficulties.
It was unfortunate that the joinder of
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the children to the second set of
proceedings was so delayed…Any attempt
to conduct these proceedings without the
joinder of the children would have been even
more complex and unsatisfactory.
Re S [2020] EWHC 217 (Fam)
A case which concerned two children, Y aged 11
and X, aged 4 in public law proceedings which
were issued within pre-existing private law
proceedings concerning X. The local authority’s
case being that children had suffered or were
likely to suffer significant emotional harm arising
from false allegations against each of the fathers
of the children of sexual and physical abuse. The
mother went to extreme lengths to create video
footage of the children which she purported to be
evidence of the children alleging sexual and
physical abuse. There was a concern within the
local authority that the mother’s behaviour may be
an example of parental alienation.
Knowles J critiques the involvement of the local
authority at paragraphs 61-70, with the scathing
observation that ‘it is my perception that local
authorities may be ill-equipped to grapple with
complex private law proceedings where there are
allegations of abuse made by one parent against
the other.’
The court comments at paragraph 66 that the
case was ‘not a classic case of parental
alienation’ on the basis that the mother permitted
contact and there was no evidence of
psychological manipulation to discourage the
children from attending contact. It is suggested
that the local authority may not have been alive to
the elements of the case which distinguished it
from more typical cases of parental alienation and
in doing so points to a lack of relevant expertise.
The following guidance for professionals working
with complex private law disputes is at paragraph
71:
a) repeated section 47 investigations, which
are not anchored to a comprehensive family
assessment, are ultimately of little benefit;
b) greater respect needs to be given to the

views of professionals who see the family
more often than most social workers ever do;
c) in the interests of effective multi-disciplinary
working, social workers may, on occasion,
have good reason to challenge the views of
other
professionals.
Ensuring
other
professionals understand the local authority's
concerns and are updated as to recent events
may assist that process;
d) families should be referred to sources of
guidance and support or offered it as part of
the local authority's intervention. This should
happen sooner rather than later. The mother
might well have benefitted from guidance about
separated parenting and child development. Both
parents would also have benefitted from advice
and guidance in managing contact handovers and
in communicating with each other about their
child;
e) mediation services (aimed at separated
parents and with appropriate expertise in dealing
with complex contact cases) might have helped
this family at an early stage of the proceedings;
f) delay in commissioning expert assessments
is damaging. This case would have benefitted
from an early specialist assessment which might
have obviated the need for these proceedings;
g) such cases require a high degree of
professional skill from social workers and
their managers and, in my view, should not be
allocated to trainee or inexperienced social
workers. These can be some of the most
frustrating and difficult cases to work because of
the high levels of entrenched parental conflict into
which children are inevitably drawn. Better
training about the complex issues these cases
demonstrate,
such
as
repeated
but
unsubstantiated allegations of abuse, seems to
me to be urgently needed both for local authority
social workers and their managers.
The recommendations identify some of the
common areas of failure and weakness with
which professionals will be familiar and which
feature within the summary of cases discussed
within this article.
Prudence Beaumont
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MS v RS and BT (Paternity)
By Joanna Moody
Every child shall have, as far as possible, the
right to know and be cared for by his or her
parents.1

1) Whether
photographic
evidence
demonstrating apparent likeness between
the putative father and the children could
be taken into account
2) Whether inferences could and should be
drawn from the putative father’s refusal to
engage in testing.
3) Whether inferences could and should be
drawn from the children’s refusal to
engage in testing.

But what if that child is a Gillick competent
teenager who does not wish to know who their
father is?
That was one of the issues determined by
Macdonald J in the case of MS v RS & BT
(Paternity) [2020] EWFC 30 in which I
represented the children.
It is well established case law that every child has
the right to know the truth about their paternity
unless there are cogent reasons for denying the
child that knowledge. The importance of the child
knowing the truth lies not just in the fact of the
child having that knowledge, but in order that the
adults can organize their lives accordingly. There
may be health implications where there is a
genetic disorder for example. There is of course
also a public interest in the ‘status of an individual
being spelled out accurately and in clear terms
and recorded in properly maintained records.’2
Therefore it goes without saying that the issue of
paternity, if it is to be resolved, must be done so
on the best evidence available.

Best interests
Section 55A of the Family Law Act 1986 states:
“(1) Subject to the following provisions of
this section any person may apply to the
High Court or family court for a declaration
as to whether or not a person named in the
application is or was the parent of another
person so named
(5) Where an application under subsection
(1) is made and one of the persons named
in it for the purposes of that subsection is a
child, the court may refuse to hear the
application if it considers that the
determination of the application would not
be in the best interests of the child.

The issues that were ultimately determined by
Macdonald J were:
4) Whether the court should decline to
determine the father’s application on the
basis that it would not be in the best
interests of the children. (This issue was
not considered as a separate preliminary
issue but as part of the court’s overall
consideration at the final hearing once all
of the evidence had been heard)
5) Whether the court should take into
account the results of a ‘peace of mind’
paternity kit, and where the samples were
taken without the informed consent of the
children

(6) Where a court refuses to hear an
application under subsection (1) above it
may order that the applicant may not apply
again for the same declaration without leave
of the court.”
Black LJ (as she then was) in Re S (2012)3
provided some guidance in determining when it
may not be in a child’s best interests to hear the
application:
1
2

3

Article 7 of the UN Convention on the rights of the Child
Black LJ in Re S (A Child) (Declaration of Parentage) [2012] All ER
Ibid
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“31. Returning to the sphere of declarations
of parentage, it may be helpful, in order to
examine how section 55A and section 58
interrelate, to take the example of a teenage
child who is aware of the application for a
declaration of parentage by a man who
claims to be his or her father and who
threatens that he or she will commit suicide
if the man’s application is permitted to
proceed. A psychiatrist gives evidence that
he considers the threat to be genuine and
that, should the proceedings continue, the
child is at serious risk of emotional harm at
the very least. Section 55A(5) would enable
the court to refuse to entertain the father’s
claim for a declaration on the basis that the
determination of the application would not
be in the best interests of the child.

The evidence required to rebut the presumption of
legitimacy must be cogent and the court should
not rely on potentially unreliable evidence given
the significance of the declaration of parentage.4

32. I have deliberately chosen an example
in which the application of section 55A(5) is
obvious but there may well be cases in
which the facts were less radical but the
court would still exercise its power under
section 55A(5). I would have thought that
the examples in Professor Cretney’s book of
the child conceived in a rape or the child
who is settled with adopters would
potentially give rise to a power under
section 55A(5) to refuse to hear the
application…”

The formal procedure to be applied to DNA
testing is set out in the Blood Tests (Evidence of
Paternity) Regulations 1971 (SI 1971/1861).
These regulations stipulate how samples taken for
DNA testing are to be taken from the subject and
processed for testing. The chain of custody is key
to the court being able to safely place reliance on
the results of the DNA test results.5

Presumption of legitimacy
If the court determines that it will deal with the
application for a declaration, then where the
applicant proves the truth of his proposition, the
court shall make the declaration, unless to do so
would be contrary to public policy (section 58(1) of
the Family Law Act 1986).
When a child is born to a married woman then
there is a presumption at common law that her
husband is the father of the child. This
presumption is rebuttable by evidence, and the
burden of proof is on the person seeking to rebut
the presumption. The standard of proof is the civil
standard, namely on a balance of probabilities.
Rebuttal of presumption of legitimacy

The courts have determined that the best
evidence available is scientific evidence as
opposed to a reliance on presumptions or
inferences. However, section 20(1) of the Family
Law Reform Act 1969 makes it clear that a person
cannot be compelled to provide a sample for the
purposes of scientific testing and a sample cannot
be taken without their consent. Section 21(3)
states that a sample can be taken from a child
notwithstanding the carers refusal to consent , but
if a child is considered to be Gillick competent,
they may refuse to submit to medical examination.
‘Peace of Mind’ DNA testing

In the present case, the father had purchased a
home-testing DNA kit, taken samples from the
children under a false pretence, and had then
sent the samples off to Anglia DNA to be tested. It
is important to point out that Anglia DNA
themselves distinguish between a ‘peace of mind’
DNA test and a ‘legal’ DNA test. The latter
provides the safeguards of a qualified person
obtaining the sample, ensuring the chain of
custody of the sample through to the testing and
reporting stage, and accordingly such tests can
be used for legal purposes. The former however
does not provide these safeguards and
accordingly are for information only.
In the present case the court declined to place
any weight on the ‘peace of mind’ DNA test
undertaken, on the basis that the link between
4

M and T (Twins: Relinquished Babies: Parentage) [2018] 1 FLR 293, per
Cobb J
5
Re F (Children) (DNA evidence) [2008] 1 FLR 348
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the donor and sample could not be assured. The
testing undertaken was not the subject of any of
the safeguards stipulated by Parliament, the
father who sought the paternity declaration was
the one who had obtained the sample, the court
had only his account of how the samples were
taken and the chain of custody could not be
guaranteed. In those circumstances the court
agreed with Anthony Hayden QC (as he then
was) in Re F that any procedural or professional
deficiencies identified will make it impossible for
the court to rely on the conclusions of that testing.
The court was mindful that if it relied on the
results of a peace of mind test, either wholly or in
part, thereby circumventing the statutory
safeguards, it would set an unfortunate and
undesirable precedent.
Photographic evidence
Photographic evidence of alleged facial
resemblance is admissible on the issue of
paternity6. However caution is to be exercised
given the difficulties inherent in this approach, not
least the subjective element to it, and in light of
the gravity and consequences of the decision to
be determined.
Inferences from the putative father’s refusal
Pursuant to section 23(1) of the Family Law
Reform Act 1969, if a person refuses to give a
sample for testing then, in the absence of a
cogent and reasonable explanation for that
refusal, the court is entitled to draw any inference
from that refusal as appears proper in the
circumstances of the case, including an inference
of the child’s actual paternity7. Thorpe LJ stated in
Re G (Parentage: Blood Sample)8:
“The court must be astute to discern what
are the real motivations behind the refusal.
It should look critically at any proffered
explanation or justification. It should only
uphold an explanation that is objectively
valid, demonstrating rationality, logicality,
and consistency. Anything else will usually
lead to an adverse inference.”
Inferences of the children’s refusal

a child’s refusal to engage in DNA testing. In Re
P (Identity of Mother)9 a 15 year old girl refused to
engage in DNA testing to establish whether a
woman was the girl’s mother, as the immigration
authorities had understood, or her aunt. A sample
could not be taken from the girl without her
consent. However Wall P did not consider that to
be an end of the matter:
“But that of course, does not leave the court
powerless, or reliant on findings of fact
based on the balance of probabilities. The
statute is very clear that it is open to the
court to draw an inference based on [the
child’s] refusals to provide a sample….”
Discussion
In the present case Macdonald J determined that
it was not in the best interests of the children to
determine the father’s application at this time
pursuant to section 55A(5) of the Family Law Act
1986.
The court considered that the gravity and lifelong
consequences of a decision as to paternity meant
that it must be decided on evidence that is
sufficiently cogent. The court found that there
were “manifest problems with each of the strands
of evidence” that was put before the court. It
placed no reliance on the ‘peace of mind’ DNA
test results, the photographic evidence before the
court had to be approached with caution and the
court did not consider it appropriate to draw
inferences from the putative father’s refusal to
engage in paternity testing in the circumstances of
this case.
Furthermore the court refused to draw any
adverse inferences from the children’s refusal to
engage in paternity testing. In circumstances
where the children considered that the father had
fundamentally betrayed their trust in obtaining the
samples in the manner he did, their refusal to
engage in any further testing was considered to
be objectively valid, rational and logical.
The court was not prepared to remedy the
6

C v C (Legitimacy: Photographic Evidence) [1972] 2 All ER 577
Re A (A Minor)(Paternity: Refusal of Blood Test) [1994] 2 FLR 463
[1997] 1 FLR 360
9
[2011] EWCA Civ 795
7
8

The court is able to draw adverse inferences from
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evidential deficiencies by making a direction that
the children engage in DNA testing to enable the
best available scientific evidence to be before the
court. It found that the children were struggling
emotionally to a significant degree, and in
accepting the evidence of the children’s guardian,
it concluded that to order DNA testing at this
stage would simply add pressure to the children. It
would also be wrong in principle to impose
forensic testing on Gillick competent children who
objected to it.
However the matter was not simply left there. The
court acknowledged that this left the father in a
position of being the legal father of the children,
with all the legal and financial obligations that
flowed from this. It would not be fair for the court
to simply leave the father as the legal father
indefinitely if this did not reflect the biological
reality. It was arguably a breach of his Article 8
rights. Furthermore, the wider public interest in
determining a child’s paternity was also engaged.

explain to the children that the court understood
their feelings of violation, it understood why they
did not wish to engage in DNA testing at this
stage and that they will not be asked to engage in
testing until they are ready to do so. However, it
was also important for the children to understand
that the issue of paternity cannot be put off
forever and that the judge considers it would be
better for them to know the truth about their
paternity, than not to know.
Joanna Moody

10

Re D (Paternity) [2007] 2 FLR

An alternative approach
In Re D10, Hedley J, when faced with a troubled
and angry child strongly opposed to an
application for testing, considered that it was
contrary to the child’s interests to pursue the issue
of testing. Instead he determined the matter by
directing the adults to supply DNA samples to be
stored so that the testing could take place when
the child was ready to engage.
In adopting an approach similar to that in Re D,
Macdonald J directed that the mother, father and
putative father provide DNA samples for testing
and that the results be delivered to CAFCASS in
sealed envelopes on retained on the children’s
CAFCASS file. The children were also directed to
provide samples but that order was stayed without
limit of time and with liberty to restore to the court.
The father’s application for a declaration was
adjourned generally with liberty to restore.
Whilst the court therefore determined that it was
not in the best interests of the children to
determine the application based on the evidence
before the court at this stage, it left the door open
to cogent evidence being provided in the future.
The court invited the children’s guardian to
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