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Due to the influx of festive work, the resident head 

of family, Miss Cheetham Q.C. has asked me to 

provide the introduction/editorial to this winter’s 

Family and Court of Protection newsletter. On 

reflection and after reading this intro, that is a 

decision Miss Cheetham Q.C. may come to regret. 

This is normally a task reserved to the head of the 

team, something which I am clearly not; handing 

responsibility for the Family team to me would be 

the equivalent of appointing Boris Johnson as 

Prime Minister (wait a minute…… oh dear!).  

 

In any event, now the season of good will is upon 

us, it is time for the Deans Court Family and Court 

of Protection team to provide you, the good 

readers, with the festive treat of topical legal 

articles, which is obviously exactly what any self-

respecting family lawyer will be asking for from 

Father Christmas this year (in addition to large 

quantities of alcohol and overpriced 

confectionary).  

 

Within this newsletter you will find eminently 

interesting articles on issues such as disclosure, 

transparency, and finances. In addition you will 

also find my regular children law update in which I 

(as usual) endeavour to include as many Peter 

Jackson LJ judgments as possible in the hope that 

I can add devoted members to the continually 

developing ‘cult of PJLJ’.  

 

This newsletter comes with the very best wishes 

of all of us from the team at DC, including our over-

worked and over-stressed clerks Louise and Matt. 

It is fair to say that one of the many downsides of 

post-pandemic living is the lack of face to face 

social interaction, and I am sure I speak on behalf 

of everyone here by saying we all hope to see you, 

the readers, very soon. 

 

If this introductory section has put you off reading  

on, then I completely understand. Blame Miss 
Cheetham Q.C. for delegating the task of writing 
this to me.  
 
Wishing you the seasonal best. 
 
Keep safe and stay well. 
 

Michael Jones 

Editorial 
By Michael Jones 
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I recently appeared in Calderdale MBC v AB, 

Daniel Lumb and AnB [2021] EWCOP 56 in which 

Senior Judge Hilder had to grapple with the issue 

of whether a Property and Affairs deputy 

appointed on a standard order was authorised 

under the Mental Capacity Act 2005 to make 

decisions about the adult’s needs for care and 

support. 

The brief facts of the matter were that Daniel Lumb 

was appointed as AB’s property and affairs deputy 

by way of a standard order in 2019. AB’s brother 

in law DB receives a direct payment from the 

applicant local authority to arrange AB’s care and 

support needs. DB uses this direct payment to 

fund a package of care provided by AB’s siblings. 

The local authority made an application seeking a 

declaration as to whether a deputy acting on a 

standard deputyship order was a person 

authorised under the Mental Capacity Act 2005 to 

make decisions about the adult’s needs for care 

and support. The local authority advanced the 

position that the power to decide whom should 

receive the direct payment remained with the local 

authority. 

Where a person does not have capacity to request 

the direct payment an authorised person may do 

so. Section 32(4) of the Care Act 2014 says that a 

person is an authorised person if the person is 

authorised under the Mental Capacity Act 2005 to 

make decisions about the adult’s needs for care 

and support. 

If there is an authorised person, no one else may 

request the direct payments without the authorised 

person’s consent. The issue being whether AB’s 

deputy was the authorised person for AB within the 

meaning of s32 Care Act 2014. Hence if the 

deputy was the authorised person for AB. DB 

would not be able to manage direct payments for 

AB without the deputy’s consent. Conversely if the 

deputy was not authorised to make decisions 

about the adults needs for care and support, any 

decision as to the direct payment would remain 

with the local authority to determine whether the 

person seeking direct payments was a suitable 

person who would act in the adult’s best interests 

in arranging care and support and is capable of 

doing so. 

The court determined that the authority granted to 

the deputy by way of a standard deputyship order 

does not include authority to make decisions about 

AB’s needs for care and support within the 

meaning of section 32(4)(a) of The Care Act 2014. 

Therefore the deputy was not an authorised 

person for the purposes of receiving a direct 

payment and discretion to decide who remained a 

suitable person to receive a direct payment 

remained with the local authority. 

 
 
 
 
 
This was an appeal against the judge at first 

instance’s determination that care workers would 

not commit a criminal offence under s.39 of the 

Sexual Offences Act 2003 were they to make 

arrangements to enable a 27 year old male service 

user to visit a sex worker.  

 

The Vice President Hayden J, had previously 

determined that care workers would not commit a 

criminal offence under s.39 of the Sexual Offences 

Act 2003 were they to make the practical 

arrangements for a 27 year old man to visit a sex 

worker in circumstances where he has capacity 

(within the meaning of the Mental Capacity Act 

2005) to consent to sexual relations and decide to 

have contact with a sex worker but not to make the 

arrangements himself.  

 
The Secretary of State advanced three grounds of 
appeal. First, that the judge misinterpreted s.39 of 
the 2003 Act. Secondly, that to sanction the use of 
a sex worker is contrary to public policy; 

The Secretary of State for Justice v A Local 

Authority & Ors [2021] EWCA Civ 1527 

 

Calderdale MBC v AB, Daniel Lumb and AnB [2021] EWCOP 56 

By Adrian Francis 
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and thirdly that the judge erred in concluding that 

articles 8 and 14 of the European Convention on 

Human Rights required his favoured 

interpretation.  The Court of Appeal allowed the 

appeal with the Lord Chief Justice at §49 of his 

lordship’s leading judgment stating that: 

 

49. It follows that in my opinion the words 

"causes or incites" found in section 39 of 

the 2003 Act carry their ordinary meaning 

and do not import the qualifications 

identified by the judge which led him to 

conclude that the arrangements 

contemplated for C to engage with a sex 

worker would necessarily not result in 

criminal liability under section 39 of the 

2003 Act. The litmus test for causation is 

that identified in the authorities. Do the acts 

in question create the circumstances in 

which something might happen, or do they 

cause it in a legal sense? Applying the 

approach of the Supreme Court 

in Hughes the care workers would clearly 

be at risk of committing a criminal offence 

contrary to section 39 of the 2003. By 

contrast care workers who arrange contact 

between a mentally disordered person and 

spouse or partner aware that sexual 

activity may take place would more 

naturally be creating the circumstances for 

that activity rather than causing it in a legal 

sense. 

Therefore the words "causes or incites" found in 

s.39 Sexual Offences Act 2003 carry their ordinary 

meaning, and care workers implementing a care 

plan facilitating contact between a person with a 

mental disorder and a sex worker would be at risk 

of committing a criminal offence. Section 39 does 

not interfere with an Article 8 right (and would be 

justified if it did), and the discrimination involved 

(compared with someone whose physical 

disability prevented him from making the practical 

arrangements) is justified under Article 14. The 

court noted situations where facilitating contact 

might not fall foul of s.39 Sexual Offences Act 

2003, such as where a person with dementia 

wishes to spend time at home with a spouse. 

 

This matter may be subject to further appeal to the 

Supreme Court but at least for now the Court of 

Appeal has clarified that care workers 

implementing a care plan facilitating contact 

between a person with a mental disorder and a sex 

worker would be at risk of committing a criminal 

offence.   The tension between the Mental 

Capacity Act 2005 which promotes autonomy and 

criminal legislation which seeks to protect the 

vulnerable and wider public can be seen in this 

matter.  Watch this space for any further news on 

a possible appeal.  

 
 

The Court of Protection had to determine in AB v 

XS [2021] EWCOP 57 whether the court retained 

jurisdiction over XS who resides in Lebanon and 

whether an order should be made for XS to return 

to the UK in her best interests. 

The brief facts of the matter were that XS is a 76 

year old woman who currently resides in Lebanon 

and is a dual UK and Lebanese citizen. The 

Applicant was her cousin, AB, who lives in London 

and wished for XS to return to the UK. An 

application was brought for XS to return to the UK.  

The application was supported by XS's nephew, 

GH, who has been concerned with XS’s care 

throughout the time she has been in Lebanon. 

XS is a UK citizen who resides in Lebanon, where 

she moved in 2015 to be near her brother.  XS now 

suffers from Alzheimer's Disease.  XS’s brother 

died in 2016 and her cousin, supported by a 

nephew now wishes to bring her back to the UK. 

The application was opposed by two other 

nephews who both reside in the US and who had 

previously obtained a travel ban order from a court 

in Lebanon in 2020. 

The main issues for the court were whether XS is 

habitually resident in England and therefore the 

Court of Protection retains jurisdiction.  Further 

whether the High Court can make an order for XS 

to return to the UK under the inherent jurisdiction 

and whether it is in the XS's best interests to be 

brought back to the UK. 

 

The Secretary of State for Justice v A Local Authority & Ors [2021] EWCA Civ 1527Continued… 
 

AB v XS [2021] EWCOP 57 
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 The court determined that that XS is habitually 

resident in Lebanon and hence the Court has no 

power under the Menta Capacity Act 2005 to make 

a return order.  Further that it is not in XS's best 

interests for her to be returned to the UK and 

hence the Court would not make an order under 

the inherent jurisdiction in this case. 

 
Adrian Francis 

AB v XS [2021] EWCOP 57                                                                                       Continued… 

… 
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Transparency in the Family Court: A New Dawn 
By Anna Bentley 

 

At the end of October 2021, Sir Andrew 

McFarlane, the President of the Family Division, 

published his long awaited review into the issue of 

transparency in the Family Court (Confidence and 

Confidentiality: Transparency in the Family 

Courts).  I say ‘long awaited’ because the 

President himself acknowledges that the question 

of whether Family Court should be opened up to 

greater public scrutiny is one that has vexed 

lawyers, judges and politicians for over three 

decades.  Despite a number of previous attempts 

to address the issue, and a fairly consistent 

commitment to the principle of greater 

transparency, the pace of change has been 

glacially slow. 

 

At the heart of the issue, and perhaps the main 

reason why it has been so difficult to achieve 

change, lie the competing concerns of the desire 

to promote confidence in the family justice system 

on the one hand and the need to protect the 

confidentiality and privacy of children and their 

families on the other.  In this age of instant 

communication, google searches and social 

media, the opacity of the family courts begins to 

look anachronistic, while at the same time, it has 

become harder than ever to preserve the 

warranted privacy of those unfortunate enough to 

find themselves involved in family law 

proceedings. 

 

The President’s Review has been heralded as a 

radical overhaul and an end to ‘secrecy’ in family 

cases in the press.  I do not believe that to be 

entirely accurate: the President is very clear that 

greater openness must not come at the expense 

of the interests of children and the anonymity of 

individual children (and therefore of their families 

also) must be preserved.  However there is no 

doubt that the recommendations, if implemented 

in full, will create a major cultural shift within the 

arena of family justice. 

 

Why is greater transparency needed? 

 

At present, the press is prevented by Section 12 of 

the Administration of Justice Act 1960, from 

publishing information relating to proceedings 

before a court sitting in private on a case involving 

children.  Accredited members of the press are 

permitted to attend private Family Hearings but are 

unable to publish any information relating to them 

if they concern children.  The 1960 Act is further 

bolstered by section 97(2) of the Children Act 

1989, which prohibits the publication of material 

likely to identify a child involved in proceedings 

under that Act. 

 

Financial Remedy cases are not caught by s12 of 

the AJA 1960 or s97 of the CA 1989, unless there 

are children involved, however, the court restricts 

publication of confidential financial information 

pursuant to case law.   

 

Appeals are heard in open court, but are subject 

to reporting restrictions.   

 

Last year, nearly 225,000 cases were heard by the 

Family Court in England and Wales.  The case 

load is immense and there is a genuine and 

legitimate public interest in understanding the 

work of the Court.  We deal with cases where the 

State is intervening in a person’s life in the most 

fundamental way imaginable.  The public has a 

right to a proper understanding of why that is 

happening and, it is hoped, a better understanding 

of the work of the Court, may lead to more 

informed public debate around the important 

issues that the Court grapples with every day. 

 

In reality, the public is only likely to become aware 

of the work of the Family Court through the tiny 

minority of decisions that are subject to 
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Transparency in the Family Court: A New Dawn 
Continued… 

appeal.  That is an important factor in the 

argument for greater transparency: the public 

gaze is obscured, misdirected even, by the fact 

that it is only a very small number of the most 

exceptional family cases that are revealed to it 

through the appeals process.  There are hundreds 

of thousands of unappealed, regular decisions, 

which are not revealed to the public.   At the same 

time, there are regular reports in the press based 

upon the anonymous accounts of negative 

experiences in the Family Court by parents, 

victims of domestic abuse and others.  Without 

knowledge of the complainant, it is not possible to 

address the complaint and therefore the 

concerning story is not answered or explained.  

The result is a constant erosion of public 

confidence in the system. 

 

In a recent article in the Times, Big data will help 

family court judges to make better decisions, 

published on 4 November 2021, Sir James Munby 

elucidates the advantages for family judges of 

having a better understanding of the wider context 

within which they make their decisions.  He 

comments, ‘Judges tasked with making the most 

delicate of decisions are operating in the dark, with 

little access to national data and research 

evidence, and little ability to assess the long-term 

outcomes of their judgments.’  The point is well 

made: not only is the wider public’s understanding 

of the Court impeded by a lack of transparency, 

judges themselves are operating in a vacuum, 

unaware of the approach taken by other judges to 

the same issue or legal trends more broadly.  An 

example in the North West region being the 

prevalence of care orders with the child placed at 

home; a care plan that is virtually unknown in other 

areas of the country.  Without the collection and 

analysis of data from the family courts, that 

anomaly would be unknown and unaddressed.  

From a family’s perspective, the likely outcome of 

their case may depend on the court centre where 

it is heard, rather than broader legal principles.  

The more open information there is, the more 

awareness there will be amongst judges, 

professionals and other interested parties of what 

is happening in courts elsewhere and the greater 

the scope for improvement across the system. 

 

The outcome of the Review 

 

The President’s overall conclusion in that the time 

has come not only for members of the media to be 

able to attend and observe Family proceedings but 

also to report on what they see and hear.  A 

Transparency Implementation Group is to be 

established to assist with the implementation of 

the changes set out in the Review.  There is a 

recommendation for Parliament to review s12 of 

the AJA 1960, however it is acknowledged that 

amending the statute is not a matter for judges.  

None-the-less, the Family Procedure Rules 

Committee is able to put in place rules to mitigate 

the effect of s12, to implement a reversal of the 

presumption to one in favour of reporting, albeit 

that the judge will retain discretion as to whether 

non - parties should be excluded from a particular 

case.  The President has put forward a number of 

detailed proposals regarding better 

communication with the public and the media, 10% 

of all judgments to be published, improved data 

collection and an annual report as to the operation 

of the Family Court.   With regard to the Financial 

Remedies Court, Mostyn J and HHJ Hess have 

developed a proposal for a Standard Reporting 

Permission order for cases not involving children, 

which sets out what can be lawfully reported and 

the circumstances in which certain documents 

may be made available.  It seems likely that in the 

FRC at least, the advance towards greater 

transparency will be swift. 

 

The FRC aside, the Transparency Review 

represents the beginning of the process, not the 

end.  A major cultural shift is now required.  There 

is to be a consultation as to the proposals set out 

in the Review but the President is clear that the 

consultation is about the detail of the changes 

proposed, not the overall direction of travel.  

Greater transparency in the family courts is 

coming and we must all get ready for it.  The 

changes proposed by the Review require careful 

thought to ensure that they are implemented 

without imperiling the privacy of vulnerable 

children and their families, however it is my view 

that they represent a positive step forward for the 

Family Court and will lead to greater accountability 

and better practice across the board. 

 
Anna Bentley 
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Children Law Update 
By Michael Jones 

 

It is once again that seasonal time of year where I 

endeavour to ‘wow’ my readers with a highly 

engaging and topical summary of interesting 

recent cases in the domain of children. I accept I 

probably (repeatedly) fail in this respect but will at 

least attempt to keep you all interested for the 

duration of reading this update; if you become 

bored and decide to do something else, may I 

recommend going to see ‘Dune’ on the iMAX 

(much better than the flawed David Lynch effort 

from the 80’s that featured Sting wearing a pair of 

rubber underpants). 

 

Many of you may have noticed the number of 

recent judgments published in cases involving the 

deprivation of a child’s liberty, colloquially referred 

to as ‘DOLS’ cases (that phrase grates with me!). 

Curiously, we have now had several examples of 

the High Court refusing to authorise a child’s 

deprivation of liberty on the basis that the 

placement in question is so sub-standard that it 

actually compromises a child’s welfare; in Wigan 

BC v Y (Refusal to Authorise Deprivation of 

Liberty) [2021] EWHC 1982 (Fam), MacDonald J 

refused to extend the authorisation for Y to be 

deprived of his liberty on a hospital ward, where 

the situation for Y can only be described as 

disgraceful. His lordship summarised Y’s situation 

as follows; 

 
‘Y currently remains contained on the ward in a 
sectioned off area. The doors to the paediatric 
ward have been securely shut and the area 
cleared of all movable objects. The door to the 
shower in which he washes himself has been 
removed, and therefore Y has no privacy at all 
when showering or dealing with other aspects of 
his hygiene. He is at present sleeping on a mat on 
the floor and he is unable to have a pillow, or a 
sheet due to the risk of self-harm and suicide. Y is 
still being prescribed daily intra-muscular 
Olanzapine, which is an anti-psychotic, the 
hospital taking the view that without this chemical 
sedation Y' behaviour would be simply 
unmanageable. Y does not socialise. In stark 

contrast to every other case of this nature that has 

recently come before this court (none of which 

involved placement on a hospital paediatric ward 

rather than in a residential setting), neither the 

evidence contained in the bundle nor the 

submissions made by the advocates identifies any 

positives with respect to Y current parlous 

situation, whether with respect to improvements in 

his behaviour, his relationships with staff or 

otherwise. His assaults on staff are frequent, 

violent and cause injuries to both Y and the staff.’ 

MacDonald J differentiated this case from both 

Lancashire v G (Unavailability of Secure 

Accommodation) [2020] EWHC 2828 (Fam) 

and  Tameside MBC v L (Unavailability of 

Regulated Therapeutic Placement) [2021] 

EWHC 1814 (Fam) where the living and care 

arrangements for the subject children were sub-

optimal, as opposed to positively inappropriate to 

the level of those present in Y’s case. His lordship 

concluded that; 

‘Given the conditions in which Y is currently 

deprived of his liberty, which I am satisfied breach 

Art 5 of the ECHR, it is simply not possible to 

conclude that the restrictions that are the subject 

of the local authority's application are in his best 

interests, even where there is no alternative 

currently available for Y.’ 

 
Following this decision, the Supreme Court 

confirmed in Re T (A Child) [2021] UKSC 35 that 

the High Court can legitimately invoke the inherent 

jurisdiction in order to authorise the deprivation of 

a child’s liberty in the absence of available 

registered secure accommodation, albeit it 

expressed grave concern about its use to fill a gap 

in the system attributable to inadequate resources.  

 
In Tameside MBC v AM & Ors (DOL Orders for 
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Children Law Update 
Continued… 

Children Under 16) [2021] EWHC 2472 (Fam), 

MacDonald J considered a number of test cases 

relating to whether the inherent jurisdiction could 

be used in order to authorise the deprivation of a 

child’s liberty at a placement in which the 

restrictions that will be applied is prohibited by the 

amendments to the Care Planning, Placement and 

Case Review (England) Regulations 2010. The 

effect of those amendments is to prohibit the 

placement of a looked after child under the age of 

16 in unregulated accommodation; the question of 

law before MacDonald J was whether it remains 

open to the High Court to authorise, under its 

inherent jurisdiction, the deprivation of liberty of a 

child under the age of 16 where the placement in 

which the restrictions that are the subject of that 

authorisation will be applied is prohibited by the 

terms of the amended statutory scheme. 

 

His lordship was satisfied that the inherent 

jurisdiction can be used in such circumstances, 

subject to a rigorous approach being adopted;  

 

‘Within this context, in cases in which the question 

before the court is whether the court should 

authorise, under its inherent jurisdiction, the 

deprivation of liberty of a child under the age of 16 

where the placement in which the restrictions that 

are the subject of that authorisation will be applied 

is prohibited by the terms of the Care Planning, 

Placement and Case Review (England) 

Regulations 2010 as amended, I am satisfied that 

the following principles will apply: 

i)           It remains open to the High Court 

to authorise under its inherent 

jurisdiction the deprivation of liberty 

of a child under the age of 16 where 

the placement in which the 

restrictions that are the subject of 

that authorisation will be applied is 

prohibited by the terms of the Care 

Planning, Placement and Case 

Review (England) Regulations 

2010 as amended. 

ii)         In deciding whether to grant a declaration 

authorising the deprivation of 
liberty, the existence or absence of 
conditions of imperative necessity 
will fall to be considered in the 
context of the best interests 
analysis that the court is required to 
undertake when determining the 
application for a declaration on the 
particular facts of the case.   

iii)        Whilst each case will turn on its own 

facts, the absence of conditions of 

imperative necessity will make it 

difficult for the court to conclude 

that the exercise of the inherent 

jurisdiction to authorise the 

deprivation of the liberty of a child 

under the age of 16 in an 

unregulated placement is in that 

child’s best interests in 

circumstances where the 

regulations render such a 

placement unlawful. 

iv)        It is not appropriate to define what 

may constitute imperative 

considerations of necessity.  Again, 

each case must be decided on its 

own facts. 

v)         The court must ensure 

the rigorous application of the 

terms of the President’s Guidance, 

which will include the need to 

monitor the progress of the 

application for registration in 

accordance with the 

Guidance.  Where registration is 

not achieved, the court must 

rigorously review its continued 

approval of the child’s placement in 

an unregistered home.   Ofsted 

should be notified immediately of 

the placement. Ofsted is then able 

to take immediate steps under the 

regulatory regime.’ 

Under the amendments to the regulations, there is 
a 6 month ‘grace period’ in which local authorities 
are expected to relocate all children currently 
placed in unregulated placements to 
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alternative placements (unless the placements 

they are currently residing in can obtain the 

relevant registration). The only exception to this, 

pursuant to the new Regulation 27B, is where a 

responsible authority placing an unaccompanied 

asylum seeking child whose age is uncertain and 

who claims to be 16 or 17; in these circumstances 

the authority may place that child in 

accommodation in accordance with ‘other 

arrangements’ under section 22C(6)(d). However 

if that child is then assessed as being under 16, 

then the authority has 10 working days to relocate 

him/her to a registered placement. 

MacDonald J made the following points in relation 

to placement of a child within a placement 

prohibited by the regulatory scheme; 

iii) It remains open to the High Court to 

authorise under its inherent 

jurisdiction the deprivation of liberty 

of a child under the age of 16 where 

the placement in which the 

restrictions that are the subject of 

that authorisation will be applied is 

prohibited by the terms of the Care 

Planning, Placement and Case 

Review (England) Regulations 

2010 as amended. 

iv) In deciding whether to grant a 

declaration authorising the 

deprivation of liberty, the existence 

or absence of conditions of 

imperative necessity will fall to be 

considered in the context of the 

best interests analysis that the 

court is required to undertake when 

determining the application for a 

declaration on the particular facts 

of the case.   

v) Whilst each case will turn on its 

own facts, the absence of 

conditions of imperative necessity 

will make it difficult for the court to 

conclude that the exercise of the 

inherent jurisdiction to authorise 

the deprivation of the liberty of a 

child under the age of 16 in an 

unregulated placement is in that 

child’s best interests in  

 

circumstances where the 

regulations render such a 

placement unlawful. 

i) It is not appropriate to define what 

may constitute imperative 

considerations of necessity.  Again, 

each case must be decided on its 

own facts. 

ii) The court must ensure 

the rigorous application of the 

terms of the President’s Guidance, 

which will include the need to 

monitor the progress of the 

application for registration in 

accordance with the 

Guidance.  Where registration is 

not achieved, the court must 

rigorously review its continued 

approval of the child’s placement in 

an unregistered home.   Ofsted 

should be notified immediately of 

the placement. Ofsted is then able 

to take immediate steps under the 

regulatory regime.  

 

Following on from the judgment in Tameside v AM, 

MacDonald J (notice the pattern here; his lordship 

likes hearing DOLS cases…) handed down a 

further judgment in Derby CC v CK & Ors 

(Compliance with DOL Practice Guidance) 

(Rev1) [2021] EWHC 2931 (Fam). In short, the 

question for the Court in this case was whether the 

inherent jurisdiction could be used to authorise the 

deprivation of a child’s liberty in a situation where 

the placement in question is unregistered and 

there is either a failure or unwillingness to comply 

with the President’s practice guidance in relation 

to unregistered placements (which essentially 

provides for an application for registration to be 

made to OFSTED within a set timeframe). 

 
An “unregulated” placement refers to a placement 

that is not required to register with OFSTED under 

the relevant provisions of the Care Standards Act 

2000 and the Care Standards Act 2000 

(Registration) (England) Regulations 2010, which 

make provision for the registration and regulation 

of children’s homes, because it does  
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not come within the definition of a children’s home 

and is hence not liable to regulation. There is a 

distinct difference between ‘registered’, 

‘unregistered’ and ‘unregulated’ placements.  The 

three distinct situations are properly described as 

follows:  

i)          a “registered” placement is a 

placement that (a) is within an 

establishment that is a children’s home for 

the purposes of s.1(2) of the Care 

Standards Act 2000 which (b) has been 

registered in accordance with the 

requirements of the 2000 Act; 

ii)         an “unregistered” placement is a 

placement that (a) is within an 

establishment that constitutes a children’s 

home for the purpose of s.1(2) of the Care 

Standards Act 2000 but which (b) has not 

been registered in accordance with the 

requirements of the 2000 Act;  

iii)        an “unregulated” placement is a 

placement in another establishment that 

(a) is not a children’s home for the 

purposes of s.1(2) of the Care Standards 

Act 2000 and (b) therefore does not 

currently require to be registered under the 

terms of the 2000 Act. 

His lordship concluded that as follows; 

 

‘….whilst accepting that an unwillingness or 

inability on the part of a placement to comply with 

the terms of the President’s Practice Guidance is 

a factor that informs the overall best interests 

evaluation on an application under the inherent 

jurisdiction, and that each case will turn on its own 

facts, I am satisfied that that the court should 

not ordinarily countenance the exercise the 

inherent jurisdiction where an unregistered 

placement makes clear that it will not or cannot 

comply with the requirement of the Practice 

Guidance to apply expeditiously for registration as 

mandated by law.’ 

 
MacDonald J did however, note that there may be 
cases where the Courts could properly exercise 
the inherent jurisdiction in a situation where the 
placement cannot/will not comply with 

the guidance, albeit not for an indefinite period of 

time; 

‘Where there is a continued failure to prosecute an 

application for registration despite a stated intent 

to do so it is difficult to see how court could 

continue, indefinitely, to use its inherent 

jurisdiction to authorise the deprivation of liberty in 

such a setting, as this would leave the subject child 

outside the protection of the statutory regime and 

would be contrary to the legislative intent 

underpinning the statutory regime.  It is plainly 

unsatisfactory for a child to be in an unregistered 

placement very for months after it was known that 

he or she has been placed there.  Such an 

approach increases the risk that a child will be 

moved into an unregistered placement and then 

moved again before the application to register is 

made, the completion of the registration process 

always lagging behind the child.  This is not 

consistent with strict compliance with the Practice 

Guidance.  Further, as Ms Clement points out, the 

granting of a declaration authorising the 

deprivation of the child’s liberty does not act to 

abrogate the continuing duty of the local authority 

under the 1989 Act to safeguard and promote the 

child’s welfare under section 22(3) of the 1989 Act, 

and to provide the child with accommodation 

which meets the child’s needs in accordance with 

section 22C of the 1989 Act.  Where that 

accommodation is in a placement operated as a 

children’s home, it must be the subject of an 

application for registration.  Whilst there is delay in 

applying for registration there is no independent 

review of placement or care of child or 

qualifications or training.  Within the foregoing 

context, if a provider fails to apply for registration 

in a timely manner, and if a local authority fails to 

require that they do so, they must expect at some 

point that the court will refuse to continue 

authorising the deprivation of liberty of very 

vulnerable outside of the regulatory regime 

carefully designed by Parliament to protect and 

safeguard them. 

I accept the general proposition that cases in 

which a child has been placed in an unregistered 

placement for a significant period of time by 

reason of delay in securing registration, and is 

mailto:Clerks@deanscourt.co.uk
http://www.deanscourt.co.uk/


13 
0161 214 6000 Clerks@deanscourt.co.uk WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

 

 

 

 

  

Children Law Update 
Continued… 

making sustained progress in such a placement, 

will raise more difficult welfare questions in 

circumstances where moving the child by reason 

of an unacceptable delay in securing registration 

may conflict with the child’s wider welfare 

needs.  However, such a situation is avoided by 

strict compliance with the Practice Guidance.  The 

timely application for registration required by the 

Practice Guidance should avoid the situation 

arising where a child has settled in an unregistered 

placement such that to move him or her is not in 

his or her best interests and avoid the court being 

required to choose between ensuring the child is 

brought within the statutory regulatory regime and 

potentially prejudicing the child’s welfare in other 

respects.’ 

So in essence, the Court is unlikely to grant 

authorisation for the deprivation of liberty of a child 

in an unregistered placement, where the 

placement cannot/will not apply for registration 

and if it does so, it will almost certainly be time 

limited. 

The Court of Appeal heard an appeal in the CK 

case on 3rd December; the appeal was dismissed, 

with the Court determining that the statutory 

scheme does not allow for unregistered 

placements, but does not prohibit them, and that 

as per the decision in Re T, where conditions of 

‘imperative necessity’ require, the common law 

steps in and allows the High Court to exercise its 

inherent jurisdiction. That exercise of the inherent 

jurisdiction is not in breach of Art 5 and nor does it 

cut across the statutory scheme. As it is not the 

High Court that is making the placement, the 

exercise of the inherent jurisdiction is not part of 

the statutory scheme at all 

 

I would make the observation that the problems 

repeatedly encountered in these cases are a 

woeful lack of suitable placements for our most 

vulnerable children; it is the government (yet 

again) failing the most vulnerable members of 

society, with our (already overworked) social 

workers, judges, and lawyers left to pick up the 

pieces. 

 

In Bell & Anor v The Tavistock and Portman 

NHS Foundation Trust [2021] EWCA Civ 1363 

the Court of Appeal overturned the decision of the 

Administrative Court, when it concluded that it was 

‘highly unlikely’ that a child aged 13 or under would 

be able to give informed consent and that it was 

‘very doubtful’ that a child of 14 or 15 would fully 

understand the implications of proceeding with 

treatment involving puberty blockers and cross-

sex hormones. The suggestion was made that 

medical professional treating children under may 

need to apply to the High Court for permission 

before prescribing puberty blockers. The 

Tavistock Trust, the UK's only youth gender 

identity clinic, sought to appeal. 

 

The Court of Appeal held that it had not been 

appropriate for the High Court to give guidance in 

relation to the issue of puberty blockers/cross-sex 

hormones as it effectively created a position 

whereby applications to the High Court for 

permission to pursue such treatment in 

circumstances where the Administrative Court 

itself had acknowledged that there was no legal 

obligation for medical professionals to seek such 

permission. In basic terms, the effect of this 

judgment is that the responsibility to determine 

whether a child has capacity to consent to medical 

treatment relating to the application of 

administration of blockers/cross-sex hormones, 

rests firmly with the medical professionals; the 

Courts are removed from the decision-making 

process unless there is a particularly complex 

dispute/set of facts.  

 

Somerset County Council v NHS Somerset 

CCG & Anor [2021] EWHC 3004 (Fam) is a 

judgment from Mrs Justice Roberts that relates to 

applications for declarations pursuant to Part 18 of 

the FPR 2010 in relation to a cohort of 10 children. 

Each child had been made subject to placement 

orders and some had been matched with 

prospective adopters. It was subsequently 

discovered that the placement orders had been 

made on a flawed basis due to a failure of the local 

authority as an adoption agency, to comply with its 

statutory duties under the Adoption Agency 

Regulations 2005, namely via a failure to obtain a 

written health report or advice that no such 

examination and report was necessary, pursuant 

to Regulation 15, and failing to prepare a CPR 

including a summary written by the medical  
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adviser of the state of each child’s health, his/her 

health history and any need for health care which 

might arise in the future, pursuant to Regulation 

17. Her ladyship considered each individual case 

on its merits but in summary, the Court was 

satisfied that the decision to place a child for 

adoption made by the ADM was not undermined 

by procedural irregularities which the breaches of 

Regulations 15 and 17 represent in circumstances 

where the Court is satisfied that even in the 

absence of a breach of Regulation 15(2), it would 

have been unlikely that the ADM would have 

requested a further medical report pursuant to 

regulation 15(3) and that it was unlikely that the 

agency medical adviser would have expressed an 

opinion in any regulation 17(1)(b) health summary 

which would have undermined the ADM decision 

to place the child for adoption. I read this judgment 

as a timely reminder to practitioners to carefully 

scrutinse the CPR in every case where a 

placement order is being sought; failure to follow 

the regulatory requirements can in principle 

undermine the lawfulness of any placement order 

made. 

 

Finally, my seasonal Peter Jackson LJ judgment 

(only one of them this time- his lordship’s output 

has clearly not been as frequent as previous 

months). In H-W (Children: Proportionality) 

[2021] EWCA Civ 1451 Peter Jackson LJ allowed 

an appeal against a judge’s welfare determination 

in relation to 3 children who were removed from 

their mother’s care and into foster care and made 

subject to care orders, whilst their half sibling 

remained living with the mother under an interim 

care order. The facts are actually quite complex 

and the judgment lengthy, however his lordship 

reached the following conclusions; 

 

‘In summary, making every allowance for the fact 

that this was an extempore judgment, I am driven 

to accept the submission that it does not contain 

an assessment of the welfare advantages and 

disadvantages of the rival plans for the children. 

The Judge stated a number of the relevant factors, 

so he clearly had them in his mind, but it is not 

possible to see how he balanced them out. 

Instead, there is a stated conclusion that the home 

is "unsafe" which faces the difficulties I have 

identified above, which prioritises the risk from A 

in particular above all other factors without any 

attempt to synthesise that factor with others. 

The second factor in my assessment concerns F. 

The Judge did not explicitly rule out the parents by 

making what is sometimes referred to as a North 

Yorkshire finding (North Yorkshire County Council 

v B [2008] 1 FLR 1645). However, the parties 

agree that he has effectively done that and that, 

for the same reasons that relate to the older 

children, F will be adopted if she is not to be placed 

with B.’ 

In my opinion (admittedly as a mere family hack 

from the Northern Circuit), the judgment provides 

a comprehensive and articulate analysis of why 

the judge’s decision was wrong, albeit I am not 

sure I agree with the second factor identified, as 

although it may be extremely unusual, the test 

applied in relation to the removal of the elder 

children is one of welfare, whilst interim removal of 

the younger child required a much higher standard 

to be met by the local authority. The judgment is 

interesting because the two civil judges presiding 

over the hearing with Peter Jackson LJ disagreed 

and decided that the appeal should be dismissed 

on the basis the decision could not be said to be 

‘wrong’ as defined by the relevant authorities. The 

appeal was therefore dismissed. 

I think this is an interesting example of the different 

approaches taken within the family and civil 

jurisdictions; yes the test of whether a judge at first 

instance was wrong is the same in both, however 

the consideration of whether a welfare analysis 

relating to a child is wrong, is far from ‘binary’ and 

requires a level of understanding and analysis; I 

am not saying the civil lord/lady justices do not 

appreciate this or that they ‘don’t get it’, but that 

there is a difference in approach between the 

jurisdictions. I would invite all of my readers to read 

the judgment and let me know; do you think Peter 

Jackson LJ was right or wrong? You can PM or 

inbox me- best answer wins a box of celebrations 

(better than Quality Street, but I am still devastated 

Nestle removed Topics). HINT- anyone who 

corresponds with me arguing Peter Jackson LJ 

was wrong is unlikely to be awarded the 

overpriced confectionary prize. 
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Police Disclosure  
By Emily Price 

It has been well over three years since Knowles J 

gave her well-rehearsed judgment in Lancashire 

County Council v A, B and Z (A Child Fact Finding 

Hearing Police Disclosure) [2018] EWHC 1819 

(Fam), but despite this too many cases seem to be 

getting derailed by last minute difficulties and 

issues raised in respect of police disclosure.  The 

need for timely disclosure and to do everything 

possible to avoid delays is no doubt something 

that all lawyers in a case are aware of, but 

unfortunately there are still situations in which final 

hearings that have been listed for weeks, end up 

having to be adjourned (sometimes at the very last 

minute) because police disclosure has not been 

dealt with and it cannot be said that everything 

relevant has been made available.  There is of 

course a whole other side to police disclosure; 

when material from family law cases can be used 

in police investigations, but more often than not, 

from the perspective of the family lawyer, it is far 

more part of the day to day to be dealing with the 

issue of disclosure into family (care) proceedings, 

rather than disclosure from family 

proceedings.  So without wanting to teach any 

grandmothers how to suck eggs, it is no doubt 

occasionally useful to reflect on what Knowles J 

set out to achieve and why, and how we as family 

lawyers can hopefully help in making sure the 

process is as smooth and seamless as can be – 

the possibility of some unforeseen problem is 

inevitable, but the guidelines, if followed, can of 

course limit the possibility of things going off track. 

 
Following the Knowles J judgment and the 

guidance this pulls on from London Borough of 

Southwark v US and Others [2017] EWHC 3707 

(Fam), anyone could be forgiven for assuming that 

nothing more needs to be said and practically all 

pitfalls are now avoided.  However, on the ground 

it would appear things are still not quite so 

straightforward, and the word “delay” is never far 

from the mouths of advocates in cases where  

there are on-going (or recently concluded) police 

investigations that involve some alleged criminal 

behaviour or activity that also forms part of the 

threshold.  Police disclosure in cases where there 

are no and have been no relevant police 

investigations should cause little difficulty.  For 

local practitioners, the Lancashire protocol can 

readily be found on the Lancashire police website 

– “It is to be understood by all Parties that this 

Protocol should be used proportionately and is 

designed to facilitate only requests for material 

held by the Police relevant to the central issues in 

the case.  Requests for disclosure should not be 

drawn any wider than is necessary and only 

relevant material will be disclosed.  The disclosure 

request should be focussed identifying specific 

relevant documents.  Requests or Court Orders 

should not be so broad as to ask for any and all 

material from the Police file," (4.2) Lancashire 

Protocol relating to the disclosure of information to 

and from family care proceedings. 

 
In LCC v A, B and Z it became apparent on day 

five of the hearing that the police held material 

which it did not consider relevant and so had not 

been disclosed previously.  On day 9 of the 

hearing 900 further pages of extra material were 

provided, some of which were obviously 

relevant.  “Relevance” is not something that is 

necessarily going to be objectively apparent and 

the police disclosure team may not have the same 

idea as family practitioners in this regard.  The 

recommendations of Knowles J barely need 

repeating, but one of the most important and 

helpful points was the recommendation that five 

days prior to any IRH or directions hearing taking 

place before a fact finding hearing, there should be 

recorded meeting between the local authority 

solicitor and police disclosure team, preferably 

with the advocate with conduct of the case also 

attending.  The meeting should be to check 

disclosure is complete and provide the court with 
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any updates on the criminal process.  Prior to the 

meeting the parties should agree what the police 

should know and the meeting should be 

authorised by the court at the CMH and may be 

cancelled if unnecessary [53].  Despite the 

benefits of this being obvious, it still does not seem 

to have filtered through that at a relatively early 

CMH stage this meeting needs to be factored in if 

it is both going to take place and take place at the 

optimum time during proceedings.  Scheduling the 

meeting at an IRH is too late.  However, 

scheduling the meeting very early on means that 

some issues that need to be discussed may not 

have arisen, which is why all parties need to have 

input before the meeting is held and 

communication along the way is crucial.     

 

The recommendations following the A, B and Z 

case unsurprisingly also include that the police 

should produce an updating schedule of 

evidence/material 14 days before the 

IRH/directions hearing before any fact finding. 

This would come in before any scheduled meeting 

with the police and is a good opportunity for all 

parties to take stock and make sure that 

conferences between clients and trial counsel take 

place beforehand as well.  The police schedule 

should be circulated to the parties and should 

identify (a) what has been disclosed; (b) what has 

been deemed to be irrelevant; (c) anything which 

the court has ruled should not be disclosed; and 

(d) any new maternal or evidence and whether 

disclosure is opposed in relation to each piece of 

new evidence and, if so, on what basis.  Having 

seen this schedule, the parties should let the local 

authority know what they consider to be 

relevant…” [52] 

 

What may happen in reality is that even with such 

a thorough schedule provided in a timely manner, 

the police may still not mention a piece of evidence 

that the parties are aware of or that one of the 

parties alleges exists.  All of the steps set out in 

the A, B and Z judgment need to be followed to be 

in the best possible position to minimise the risk of 

delay.  Early on in proceedings there may be an 

very long list of directions, especially if it is not a 

single issue case, but this is also the most effective 

time to be considering the full guidance.  

 

If you are drafting a final threshold (or sending out 

instructions to counsel to draft) and there has been 

no meeting with the police, or perhaps even no 

meeting directed, then it is time to seriously 

question how any fact find can be effective if there 

are matters in respect of police disclosure that are 

outstanding.  Cases continue to amaze and 

surprise and years of experience do nothing to 

help inform what the next unexpected turn of 

events will be, but we can no doubt all agree that 

often a straightforward case becomes something 

very different to where it started out.  When it 

comes to police disclosure any case could turn into 

“the one with the missing laptop” or “the one with 

the forgotten witness statement” – but treating 

each case as though it might be should make it far 

more manageable when the inevitable does 

happen.  

 

 

Emily Price 
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The Farquhar Committee and the Future of the Financial Remedies Court 
 

By Claire Athis Schofield & Liam Kelly 

 INTRODUCTION 

 

23 March 2020 will be etched in the mind of 

generations. It was the day which brought 

unprecedented change to the way the world 

worked, not least the operation of the justice 

system and access to justice. Like many areas of 

law, the Financial Remedies Court [‘FRC’], was 

not prepared for the sudden and abrupt 

suspension of attended hearings, yet advances in 

technology quickly enabled the FRC to get back to 

work, albeit, at least to begin with, in a totally alien 

way for many. The use of remote hearings as a 

way of administering justice has now been the 

norm for over 20 months, and as the world begins 

to cautiously ‘get back to normal’, the question on 

the minds of all those practicing within the FRC is 

“what does the new normal look like?” 

 

With that very question in mind, Mostyn J, National 

Lead for the FRC, invited HHJ Stuart Farquhar 

(Lead Judge of the Kent, Surrey & Sussex FRC) 

to chair a committee to consider what place, if any, 

remote hearings would continue to have in the 

FRC, in addition to considering whether existing 

procedures and processes can be improved.  

 

The Farquhar Committee [‘the Committee’] as it 

has become known, published its reports in two 

parts on 20 October 2021. Firstly, “A Paper to 

consider the future of Remote Hearings in the 

FRC”1 dated in May 2021 [‘Part 1’], and secondly, 

“A Paper to consider changes to the Practices and 

Procedures in the Financial Remedies Court”2 

dated September 2021 [‘Part 2’].  

 

In coming to its conclusions and 

recommendations, the Committee analysed 

survey responses of 215 members of the Judiciary 

(112 DJs, 62 DDJs, 18 CJs, 16 Rs, and 7 HCJs), 

and 896 responses from legal professionals (453 

Solicitors, 379 Barristers, 42 Legal Executives,  

 

and 19 Others), in addition to considering any 

impact on litigants-in-person and additional 

feedback from all Lead Judges within the FRC. 

 

This article is aimed at providing a quick guide to 

the recommendations of the committee 

summarising the key points. However, this article 

should not be considered a substitution for reading 

the Reports which are detailed and provide much 

further insight and analysis to the conclusions and 

recommendations of the Committee.  

 

PART 1: THE ROLE OF REMOTE HEARINGS IN 

A POST-PANDEMIC WORLD 

 

(i) Remote Hearings 

The report is unequivocally clear that the 

advantages of continuing with remote hearings 

within the FRC outweigh the disadvantages and as 

such, certain types of hearing should continue to 

be heard remotely.  

 

Whilst the purpose of this article isn’t to critically 

analyse the qualitative responses provided within 

the report, it is evident the Committee has a clear 

understanding of the benefits and disadvantages 

of remote hearings from the diverse range of 

responses from the judiciary and legal 

professionals who engaged with the survey and 

provided narrative responses.3 However, it should 

be noted, as indeed it is within the Committee’s 

report4, that the participation of lay parties with the 

survey was poor, and instead the Committee relied 

upon responses from legal professionals to 

ascertain the views of their respective clients’, the 

majority of which5 confirmed their clients’ 

experience of remote hearings was very positive 

or positive.  

 
1 https://www.judiciary.uk/wp-content/uploads/2021/10/Report-of-the-Farquhar-Committee-
Part-1-FRC-Remote-Hearings-May-2021.pdf  
2 https://www.judiciary.uk/wp-content/uploads/2021/10/Report-of-the-Farquhar-Committee-
Part-2-The-Financial-Remedies-Court-The-Way-Forward-September-2021.pdf 
3 Ibid 1, Chapter 4 – Part B & Part C 
4 Ibid 1, Chapter 4 – Part D, para 4.12 
5 Ibid 1, Chapter 4 – Part D, para 4.13, [54.8%] 
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Having recommended the continuation of remote 

hearings, the question is, which hearings should 

be heard remotely? In short, the answer is most 

hearings at which no evidence is to be called can 

continue to be heard remotely. As always, there 

are exceptions to the rule and the Committee 

recommends FDRs, enforcement hearings where 

the liberty of the individual is at stake and appeals 

should remain as attended hearings. Hearings for 

Maintenance Pending Suit and LASPO 

applications should be attended hearings, as 

should all final hearings.   

 

Attended Hearings:  

• MPS and LASPO applications 

• FDRs 

• Final Hearings 

• Appeals 

• Enforcement Hearings – liberty at risk 

 

Remote Hearings: 

• First Appointments 

• Without Notice Applications 

• Interim Applications – no evidence 

• Expert Evidence 

• Overseas witnesses/parties 

• Pre-Trial Reviews 

• Enforcement Hearings – Liberty not at risk 

 
The Committee considers the default position for 

each hearing should be as set out above. Should 

any party seek to vary the default position, the 

committee recommends a formal application 

should be made within 14 days of the Notice of 

Hearing, such application being determined by the 

Court on paper. As ever, each application will be 

considered on its individual merits, however 

narrative responses from both the Judiciary and 

legal professionals suggest those applications 

meritorious of an attended hearing may include: 

 
▪ Litigants-in-person or lay clients without 

the appropriate technology;  

▪ If parties appear from the same location;  

▪ If an interpreter is required; and/or 

▪ Litigants-in-person or lay clients have a 

disability which hinders their ability to 

attend remotely.  

 

Whilst litigants-in-person or lay clients without the 

appropriate technology may be meritorious of an 

attended hearing, the Committee considers this 

issue can be overcome by the parties and their 

respective legal representative attending from the 

same location, it being considered that most legal 

representatives now have the appropriate 

technology to adequately participate in remote 

hearings. Whilst it does not make any firm 

recommendations, instead stating ‘This is a matter 

for the parties and their legal teams, if 

represented, to consider’6, the Committee also 

considers attendance of the parties, and their legal 

team together would overcome delays in receiving 

instructions and assist in lay client participation 

with the proceedings.7 

 

Throughout this period, practitioners have become 

familiar with a range of different technology, not 

least those platforms for remote hearings, from 

telephone to Zoom or Microsoft Teams, and 

latterly to CVP. Whilst the Committee considers 

telephone to be an option of last resort, somewhat 

surprisingly the Committee recommends Zoom as 

the best video platforming service, although noting 

the same is not currently adopted by HMCTS, a 

position which has been unchanged since 

MacDonald J’s fifth iteration of ‘The Remote 

Access Family Court’ in which he stated “it 

remains unlikely that funding will be made 

available to the judiciary to purchase operating 

licences for Zoom.”8 It is the writers’ experience 

that although Zoom was used initially in the first 

Lockdown by individual Judges, for security 

reasons, Microsoft Teams is now the prevalent 

platform and has sufficient functionality to remain 

so. 

 

(ii) E-Bundles 

 

Whilst to many, Judiciary and legal professional 

alike, e-bundles were few and far between before 

the pandemic, it is now commonplace within the 

FRC. The FLBA amongst others went to great 

lengths from the outset of remote working to upskill 

all those working within the FRC and family law  

 
6 Ibid 1 – Chapter 3, para 3.4 
7 Ibid 1 – Chapter 4, Part H, para 4.30 
8https://www.judiciary.uk/wp-content/uploads/2020/06/The-Remote-Access-Family-Court-

Version-5-Final-Version-26.06.2020.pdf, para 5.4 
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more generally. It is perhaps then no surprise that 

the Committee recommends that all hearings 

within the FRC will now require an e-bundle unless 

ordered otherwise. Further, the bundle shall also 

be required to be paginated, searchable and 

bookmarked in accordance with the Protocol. Of 

note, Haddon-Cave SPJ, McFarlane P, and 

Johnson J issued further ‘General guidance on 

electronic court bundles’9 on 29 November 2021 

which replaced the Protocol issued in May 2020.  

 

However, quite how the recommendations within 

the Committee’s Report and the General guidance 

on electronic court bundles reconcile with PD27A 

remains to be seen. The matter is even more acute 

when one considers the Committee’s 

recommendation that “There must be more 

rigorous use of PD27A paragraph 12 which states 

that failure to comply may result in a Judge 

removing the case from the list or the making of 

adverse costs orders.” The writers consider this 

issue requires urgent consideration by the Family 

Procedure Rule Committee to avoid legal 

professionals, and litigants-in-person alike, 

become subject of wasted costs orders. 

 

(iii) Litigants-in-person 

 
Finally, it is worth brief mention of the Committee’s 

approach towards litigants-in-person. Whilst the 

Committee did not consider it appropriate to make 

any specific recommendations as to rules for 

litigants-in-person who represent themselves in 

remote hearings, the Committee, throughout the 

reporting process, appointed an ‘access to justice 

champion’ to ensure any vulnerabilities identified 

in respect of litigants-in-person were considered at 

each stage of the process.  

 

PART 2: A SEA OF CHANGE – PRACTICES 

AND PROCEDURES IN THE FRC 

 

In addition to those surveys conducted for Part 1 

of the Committee’s report above, the authors of “A 

Paper to consider changes to the Practices and 

Procedures in the Financial Remedies Court”10 

also obtained statistics from HMCT’s Family Court 

Statistics Team, in addition to the results of a 

survey of FRC Judges in August 2021 to inform 

their recommendations for change. 

In analysing the data, the Committee considered 

the data from London to be ‘flawed’ and as such 

excluded the same to give what the Committee 

considered a “more reliable” outlook. Further, the 

Committee analysed data from 2019 to provide a 

somewhat more accurate view of the FRC 

landscape, free from the impacts of the pandemic. 

The data is insightful and is therefore worthy of 

repeating in full:  

 

▪ There were 8,136 contested cases 

▪ Just under 30% of cases settled prior to 

FDR 

▪ Approximately 50% of all cases that reach 

FDR settle prior to a final hearing 

▪ The average length of proceedings to the 

FDR was 55 weeks 

▪ The average length of proceedings to final 

hearing was 84 weeks 

▪ There are significant regional difference 

with cases taking between 60 and 90 

weeks on average to reach final hearing 

depending on which region was involved11 

 
Reading the statistics, it is clear there were 

significant delays within the FRC in 2019. The 

writers would suggest it is inevitable the delays 

and backlog caused by the pandemic are likely to 

mean the time to disposal of such cases is 

significantly longer today.  

 
Surveys conducted of FRC Judges conducted 

over a 2-week period in August 2021 provide 

limited, albeit insightful, information and can be 

shortly summarised. Of those Judges which 

responded to the survey, just under 25% of 

contested cases involved net asset of £250,000 or 

less, just under 50% involved net assets of 

£500,000 or less. Cases involving net assets over 

£1m made up 25% of all work, whilst 45% of all 

consent order applications involved assets less 

than £250,000.12   

 
(i)Recommendations for change 

 
Having analysed the data from all sources, the 

Committee have recommended the following  

 
 
9https://www.judiciary.uk/announcements/general-guidance-on-electronic-court-bundles/ 
10Ibid 2. 
11Ibid 2. Para 2.6 
12Ibid 2. Para 2.8 
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changes to Procedure: 

 

▪ First Appointments should be listed for 1 

hour with FDR’s being afforded 1.5 hours, 

the latter all being listed during the 

morning;  

▪ FRC’s should have a dedicated member of 

staff familiar with the digital processes for 

ensuring all documents are before the 

court, in addition to being able to provide 

listing dates;  

▪ All parties should be sent a neutral set of 

guidelines and principles upon the issue of 

Form A; 

▪ Form E should be amended to include 

cohabitation date, mortgage capacity and 

property particulars, whilst changing the 

words ‘orders sought’ to a more neutral 

choice of words;  

▪ Valuations as to the matrimonial home 

should be agreed or obtained in advance 

of the First Appointment;  

▪ The Statement of Issues is no longer 

required for a First Appointment, but a 

composite schedule of assets, a 

chronology and case summary should be 

prepared by the parties noting any areas of 

disagreement, albeit the Committee 

considers it is only a ‘minority view’ that this 

is likely to be logistically difficult and costly 

save for Final Hearings;  

▪ The number of pages for skeleton 

arguments and Section 25 statements 

should be limited – although it should be 

noted limits already exist within PD27A, it 

appears the suggestion is further limits 

should be applied;  

▪ Advocates meetings to take place 3 days 

in advance of a hearing to narrow issues 

and to agree a hearing template to include 

judicial reading time and to prepare and 

deliver judgment. Again, the Committee 

considers there is a ‘minority view’ these 

should only take place “when possible”; 

▪ Orders should be drafted in advance of 

each hearing and settled on the day. This 

appears to reflect the “President’s 

Memorandum: Drafting Orders” 1 3 issued 

on 10 November 2021; 

 

▪ ADR should be encouraged at all stages of 

the proceedings;  

▪ D81 Forms should be amended to assist 

judges in being able to approve consent 

orders. The Committee supports a 

proposed draft which would enable the 

Court to be clearer as to (i) capital and 

income resources of the parties, and (ii) the 

net effect of the consent order on the 

parties; and  

▪ The ability of Circuit Judges to prohibit Oral 

Hearings in applications to appeal that are 

considered to be totally without merit.14 

 

(ii) Fast Track Procedure 

 

Perhaps the most far-reaching proposal of this 

report is the creation of a Fast Track Procedure in 

cases of net assets of £250,000 or less to assist in 

alleviating the back log within the FRC, the 

relevance of August 2021’s FRC Judges survey 

now being abundantly clear. The Committee has 

considered the issues extensively, including 

proposed changes required to the FPR 1 5, and 

whilst this article provides a brief overview of the 

proposals, it cannot begin to supplement the 

detailed analysis contained within the report which 

should be essential reading for any FRC 

practitioner.  

 

Those familiar with FRC proceedings will know the 

Family Procedural Rules 2010 [‘FPR’}, r9.9B, 

already provides for a ‘fast track’ procedure, 

however, as the Committee point out, the existing 

procedure only relates to a limited number of 

cases involving periodical payments, including 

those seeking variation, so long as a ‘substituted’ 

capital order is not sought by the applicant.  

 

Most importantly, and before setting out the key 

proposals and timetables, it is important to state 

the intention of the new fast track procedure is to 

reduce the time to disposal and as such it is 

proposed the first hearing will now proceed as an 

FDR unless there is good reason not to. 

 

 
13 https://www.judiciary.uk/wp-content/uploads/2021/11/PFD-memo-on-orders-
10112021.pdf 
14 Ibid 2. Para 2.11 
15 Ibid 2. Annex D 
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Of note, parties will be a liberty to apply to ‘transfer’ 

to the standard procedure if matters are sufficiently 

complex, but it is expected in cases of net assets 

of £250,000 or less, this is unlikely to be required.  

 

The key proposals can be summarised as follows: 

 

▪ Fast-Track Application to be issued (Form 

A2 proposed). Upon issue, the Court shall 

list the first hearing in 16 weeks and a final 

hearing 26 weeks thereafter with an 

estimate of 1 day. [Week 1] 

▪ Forms E to be exchanged 4 weeks from 

the date of issue. [Week 4] 

▪ Parties shall agree property valuations and 

any liability as to Capital Gains Tax (‘CGT’) 

within 7 days of exchange of Forms E 

[Week 5]. In the event agreement cannot 

be reached and the appointment of a single 

joint expert [‘SJE’] is required, permission 

shall be granted by way of an automatic 

direction on issue, with letters of instruction 

to be agreed within 14 days of exchange of 

Forms E [Week 6]. Thereafter it is 

proposed any SJE reports should be 

available within 4 weeks of instruction 

[Week 10]. Questions to the expert should 

then be put 7 days following receipt of the 

reports [Week 11], with response from the 

expert 7 days thereafter [week 12]. 

▪ Questionnaires to be exchanged 14 days 

after receipt of Form E [Week 6]. 

▪ Replies to questionnaires to be provided 

within 4 weeks of receipt of the same 

[Week 10]. 

▪ 7 days after all expert evidence is received, 

the applicant shall make an open offer 

[Week 13], with the respondent’s to follow 

7 days thereafter [Week 14.] In the event a 

party considers the financial landscape to 

be unclear, they should set out in writing, 

in advance of the hearing, the reasons as 

to why they feel unable to make an open 

offer at this stage 

▪ As noted above, the Statement of Issues is 

no longer required for the first hearing, but 

a composite schedule of assets, a 

chronology and case summary should be 

prepared by the parties noting any areas of 

disagreement and filed not less than 7  

 

▪ days in advance of the first hearing [Week 

15]. 

▪ First Hearing [Week 16] at which the Court 

may: (i) Record settlement (ii) Adjourn for 

a further FDR, or (iii) Adjourn to final 

hearing.  

 

The Committee recommends a pilot scheme in the 

first instance to be set up in 3 different FRC areas 

for a period of 12 months to allow the efficacy of 

the proposals to be tested before any longer-term 

recommendations are put forward. However, the 

committee have considered a potential increase of 

the threshold to £500,000 should the pilot scheme 

be a success. The reasons are clear: should the 

roll out of the proposed fast track scheme be 

successful, the FRC would be able to substantially 

reduce its backlog and increase the time to 

disposal of up to 75% of all contested cases if the 

limited statistics provided by the August 2021 

survey is reflective of the true picture of the work 

of the FRC.  

 

CONCLUSION: WHAT HAPPENS NEXT? 

 

The Farquhar Committee’s Reports have made 

extensive proposals as to the future functioning of 

the FRC and whilst many of the proposals are yet 

to be ratified by the Family Procedure Rule 

Committee or formally adopted by the President of 

the Family Division, recent regional guidance, not 

least from HHJ Hess (Deputy National Lead of the 

FRC and Lead Judge of London FRC) dated 

December 2021, appears to suggest there is an 

appetite for change in the FRC in accordance with 

the recommendations of the Committee.16  

 

According to HHJ Hess’ recent publication, an 

announcement from the National FRC is expected 

shortly entitled “Statement on the Efficient 

Conduct of Financial Remedy Hearings in the 

Financial Remedies Court below High Court 

Judge Level” which will no doubt further adopt a 

number of the recommendations set out by the 

Committee.  

 

Liam Kelly & Claire Athis Schofield 

 
16 https://classlegal.com/uploads/files/December-2021-Practice-Message-from-the-

London-Financial-Remedies-Court.pdf 
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