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It has been some time since we published our winter 
Family and COP team newsletter and a great deal has 
happened since; Covid restrictions have now 
vanished, there is a war in Europe, and there is an 
increasingly serious crisis relating to the cost of living, 
which I suspect will result in a significant increase in 
the amount of families living in poverty and, sadly, an 
increase in the amount of children becoming subject to 
children’s services intervention. Families are already 
struggling and statistically, the number of children 
living in poverty continues to increase. Needless to 
say, that the genius idea of a previous government to 
cut funding to grassroots support such as SureStart 
centres, is coming home to bite (if you suspect the use 
of the word ‘genius’ is indicative of a high level of 
sarcasm on my part…. It is!). Some things haven’t 
changed since the winter; Boris Johnson is still PM (at 
the time of writing), and the Court vending machine in 
Leyland still sells crisps that went out of date in 2015.   
 
Post-Covid, it appears fairly clear that the way we work 
is going to alter, and I do not mean that in the sense of 
semi-remote working. The Public Law Working Group 
has made clear recommendations in a number of 
areas and there will be an increasing expectation on 
local authorities to attempt to manage cases within 
pre-proceedings without the need for Court 
intervention, wherever possible; I think this has to be 
considered in the context of the increasing amount of 
children who are residing in poverty due to the current 
economic conditions and it will be interesting to see 
how effective this objective will be in the medium to 
long-term. Certainly, there is now a very clear 
suggestion within parts of the media that social 
workers are too interventionist in seeking to remove 
children from families, as a result of a number of recent 
high profile child deaths. Again, the recommendations 
of Josh MacAlister’s report make for interesting 
reading, but it remains to be seen whether the 
government will adhere to and implement the 
recommended multi-million-pound overhaul of social 
services departments nationwide. 
On a more positive note, this newsletter has a large 
volume of interesting and ‘topical stuff’, including 
excellent articles from Carolyn (on controlling and 
coercive behaviour), Anna (on vulnerable witnesses) 
and Liam and Claire (on financial cases), as well as 
Adrian’s typically thorough Court of Protection 
 

 

update. I have also provided a children law update, 
including several private and public law cases that are 
(hopefully) of interest. One of the positives about Covid 
restrictions coming to an end is that we can see each 
other in Court once again; a welcome development after 
2 years of varying lockdown restrictions. Needless to 
say, if none of us at DC have seen you recently, we all 
look forward to doing so again in the hopefully not too 
distant future.  
 
On the subject of vulnerable witnesses, myself and a 
number of others attended the vulnerable witness 
training course facilitated by the FLBA in Manchester on 
11th June. I would strongly recommend that anybody 
who is able to enlist on future training courses does so, 
as it was excellent and will literally change the way you 
approach vulnerable witness handling (whilst also 
making you feel highly inadequate in relation to your 
cross-examination skills). Anna’s article on this subject 
is informative and is a must read.  
 
And finally, there has been a lack of Peter Jackson LJ 
judgments to include in my children law update since 
the last newsletter (his lordship’s volume of output is 
obviously slowing down), so I decided to include a ‘fun 
and interactive’ game as part of this and future 
newsletters. The entry requirements are that you make 
a one-off donation of £10 to the Trussell Trust, which 
you can do on the link below; 
 
https://www.trusselltrust.org/make-a-donation/#single 
 
The Trussell Trust is an amazing charity doing lots of 
great work via the provision of food banks across the 
country. Once you have made this donation, you can 
then submit your answers to the questions directly to 
my inbox at jones@deanscourt.co.uk (please entitle 
your emails- ‘What the Jackson answers’).  
 
The game is called ‘What the Jackson?!’. Basically, I am 
providing quotations from 4 Peter Jackson LJ 
judgements (some of which date to before he was made 
an LJ of appeal), with the names of a number of cases 
then being provided. What you, the readers have to do, 
is to match the quotation to the correct case- easy right? 
Well yes, it is, if like me you are a legal geek. Anyway,  
a winner will be selected at random from the correct 
responses and will win a prize (of the overpriced 
confectionary variety). 

 

Editorial 
By Michael Jones 
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By Michael Jones 
By Michael Jones 

What the Jackson?!? 
 
Judgment quotes 
 
Quote number 1 
 
‘I wanted to tell you that your dad and I enjoyed finding out that we both love the film My Cousin Vinny, even if it might be 
for different reasons. He mentioned it as an example of a miscarriage of justice, while I remember it for the best 
courtroom scenes in any film, and the fact that justice was done in the end.’ 
 
Quote number 2 
 
‘To these matters, I would only add that in cases where repeated accounts are given of events surrounding injury and 
death, the court must think carefully about the significance or otherwise of any reported discrepancies.  They may arise 
for a number of reasons.  One possibility is of course that they are lies designed to hide culpability.  Another is that they 
are lies told for other reasons.  Further possibilities include faulty recollection or confusion at times of stress or when the 
importance of accuracy is not fully appreciated, or there may be inaccuracy or mistake in the record-keeping or 
recollection of the person hearing and relaying the account.  The possible effects of delay and repeated questioning upon 
memory should also be considered, as should the effect on one person of hearing accounts given by others.  As memory 
fades, a desire to iron out wrinkles may not be unnatural – a process that might inelegantly be described as "story-creep" 
may occur without any necessary inference of bad faith.  
 
Quote number 3 
 
‘The questions for every fact-finder are What, When, Where, Who, How and Why?  Their significance and difficulty varies 
from case to case.  Some answers will be obvious while other questions can be extremely hard or even 
unanswerable.  Sometimes a question may not need answering at all.  At all events the questions come in no set order 
and each inquiry will suggest its own starting point.  It will no doubt find apparently solid ground and progress from there, 
but conclusions can only ever be provisional until they have been checked against each other so as to arrive at a 
coherent outcome.  At each stage, regard is had to the inherent probabilities and improbabilities surrounding what are 
inevitably abnormal circumstances.’ 
 
Quote number 4 
 
‘Nationally, there are other children who remain under unsuccessful freeing orders or placement orders.  This case 
suggests that (1) those cases may need to be identified and reviewed to ensure that these children are not being 
disadvantaged as a result of their incorrect legal status, and (2) there is a pressing need for the independent reviewing 
system to work more effectively than it did for these boys.’ 
 
All 4 of the cases are in the 6 listed below. All you need to do is match the 4 quotes to the correct cases. 
 
Good luck…. 
 
Case list 
 

1. Re A and S v Lancashire County Council [2012] EWHC 1689 (Fam) 

2. Lancashire County Council v C, M & F (Children - Fact-finding) [2014] EWFC 3 

3. A (Letter to a Young Person), Re (Rev 1) [2017] EWFC 48 

4. Wigan Metropolitan Borough Council v M & Ors [2016] EWFC 13 

5. H-C (Finding of Fact: Rehearing) [2016] EWFC 48 

6. Re A (No. 2) (Children: Findings of Fact) [2019] EWCA Civ 1947 

 

Editorial Continued… 
By Michael Jones 
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  As this is the first newsletter of 2022, there are a 
number of cases I want to include in this update, all of 
which are really interesting (if like me, you don’t get out 
much). I am going to start with a particularly curious 
judgment from the Court of Appeal in Re P (Children: 
Disclosure) [2022] EWCA Civ 495. This is an appeal 
from a judgment of Hayden J, which unlike some other 
recent appeals from his lordship’s judgments, was not 
successful (needless to say that if his lordship reads 
the latter comment, I am probably going to get a very 
hard time next time I appear before him). It relates to 
self-incrimination and touches on the use of s.98 of the 
Children Act 1989, which reads as follows; 
 
"98 Self-incrimination 
(1) In any proceedings in which a court is hearing an 
application for an order under Part IV or V, no person 
shall be excused from –  
 
a. giving evidence on any matter; or 
b. answering any question put to him in the course of 
his giving evidence, 
 
on the ground that doing so might incriminate him or his 
spouse or civil partner of an offence. 
 
(2) A statement or admission made in such 
proceedings shall not be admissible in evidence 
against the person making it or his spouse or civil 
partner in proceedings for an offence other than 
perjury." 
 
This was however, a private law case, so technically 
s.98 didn’t apply, but the Court of Appeal still considers 
the operation of the section. Basically, in terms of facts, 
the appellant father had been the subject of serious 
findings in private law proceedings, including rape of 
the mother. The father sought not to incriminate himself 
in the proceedings and wanted a blanket prohibition on 
disclosure in the following terms; 
 
"… that any statements or admissions made by him in 
the proceedings, in reference to the findings that have 
been made by the court, will not be disclosed to the 
police (or, by extension, to the CPS)." 
Parts IV or V of the 1989 Act respectively concern 

public law family proceedings and child protection 

measures. Parliament has thus removed from those 

proceedings, 

the privilege against self-incrimination and replaced 
it with a restriction on the use that can be made of 
an incriminating statement or admission. S.98 offers 
some protection but, whilst preventing the 
admissibility of such material in criminal 
proceedings, it does not otherwise prevent its use 
by the prosecuting authorities. Therefore, the 
protection that was being sought by the father in this 
case was actually greater than that provided by 
Parliament in public law proceedings. The father 
asserted he was unable to engage with the Cafcass 
officer or with the Court more generally, because to 
do so he might incriminate himself and potentially 
expose himself to prosecution. Hayden J refused to 
allow the application, which was effectively asking 
the Court to make a prospective ruling affording the 
father total protection from self-incrimination, 
without knowing what, if any, admissions the father 
was contemplating making. His lordship surveyed 
the legislation and case law and concluded that the 
father's application sought ‘wholescale pre-emptive 
protection’. In rejecting the application, his lordship 
noted that this would afford the father greater 
protection than that provided in public law 
proceedings by section 98 of the 1989 Act. The 
Court of Appeal surveyed the existing legal 
provisions in relation to disclosure and protection 
from self-incrimination. It concluded that; 

‘The application failed, first, because the judge was 
unwilling to entertain a blanket application in respect 
of hypothetical incriminating statements or 
evidence. They might range widely in seriousness 
and even involve details which did not form part of 
the findings of fact made by the judge. The adverse 
findings made in the fact-finding hearing covered a 
wide spectrum of criminality, the most serious of 
which was rape. Even assuming in the father's 
favour that the court could fetter its later discretion 
to consider questions of onward disclosure when it 
possessed knowledge of the detail of what might be 
disclosed, we find it almost impossible to envisage 
a situation in which it would be proper for it to do so. 
Instead of carrying out the Re C exercise by 
balancing all relevant factors, the court would be 
required to give pre-emptive priority to some at the 
expense of others: in effect it would be writing a 
blank cheque. The judge was right to decline to 
embark on such an unsound exercise.  

 

Children Law Update 

By Michael Jones 
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Moreover, we do not accept that the father has a 
binary choice of the sort he suggests, namely 
involvement or staying silent. Putting the case in that 
way is apt to confuse the scope of the privilege against 
self-incrimination which the father enjoys in these 
private law proceedings. He is a party to the 
proceedings and has made an application for contact 
with his two children. He responds to the mother's 
counter application. In pursuing his application, he is 
engaged in the proceedings and has assumed an 
evidential burden. His privilege against self-
incrimination entitles him to refuse to answer 
questions when giving evidence in court that tend to 
incriminate him. The privilege extends to refusing to 
answer such questions from a Cafcass officer 
because his answers would be admissible in the 
family proceedings. He would also be entitled to avoid 
making incriminating statements in any written 
evidence he produced in the proceedings. The 
privilege does not entitle a witness or party to refuse 
to engage at all. In simple terms, a witness would not 
be entitled to say that he or she refuses to answer any 
and all questions. 

The effect of the father's contention is that article 6 of 
the Convention confers a right on a party to family 
proceedings to admit to having committed any 
criminal offence without the possibility that the 
admission might be used either (a) as evidence in 
criminal proceedings, or (b) as a springboard for 
investigation. That right, he submits, prohibits the 
court from disclosing self-incriminating material to the 
prosecuting authorities. 

This is not a case directly about the privilege against 
self-incrimination. That exists to protect defendants in 
criminal and equivalent proceedings, whether the 
protection arises at common law, from statute (the 
Civil Evidence Act 1968) or as a component part of 
article 6. The several protections afforded in a criminal 
prosecution and trial process admit of no possibility 
that anything disclosed from family proceedings could 
be used in a way which would give rise to a violation 
of article 6 in the criminal proceedings. Ultimately, it 
would be the duty of the trial judge to exclude 
evidence which had that effect. In saying this we do 
not wish it to be thought that admissions of serious 
criminality in private law family proceedings would be 
likely to be regarded as inadmissible in criminal 
proceedings directly, or as previous inconsistent 
statements (if they arise for use in that context). Lord 
Reed's review of the Strasbourg case law in the 
context of the criminal limb of article 6 
in Volaw reinforces that view. The submission we are 
concerned with devolves to the proposition that a party 
to family proceedings such as this father can only take 
part in those proceedings fairly and compatibly with 
his rights under article 6 of the Convention if he is  

immunised from the possibility of the use in criminal 
proceedings of admissions or incriminating evidence. 
The overriding objective in the Family Procedure Rules 
and section 1 of the 1989 Act (that the child's welfare 
shall be the court's paramount consideration) give no 
purchase, in our view to this submission. 

That submission entails the proposition that section 98 
of the 1989 Act is itself incompatible with article 6 of 
the Convention because it provides only partial 
protection in these circumstances. The evidence a 
witness is compelled to give by virtue of section 98, 
whilst not directly admissible as evidence in criminal 
proceedings save perjury, may be used by the 
prosecuting authorities for investigative purposes. Mr 
Momtaz does not shy away from that consequence of 
his primary submission, but alternatively submits that 
the court must provide the private law litigant with 
equivalent protection to that which exists in public law 
proceedings. In our view, that last submission runs into 
the ground because the Family Court cannot 
determine admissibility of evidence in a criminal court. 
On this hypothesis, the father recognises that the 
incriminating material could be disclosed to the police 
for investigative purposes. But to provide parity with 
section 98 of the 1989 Act the Family Court would need 
somehow to fashion a mechanism that prevented its 
direct use in criminal proceedings. That it cannot do…. 

….In making the argument, the father is not seeking a 
privilege not to incriminate himself but a 
privilege to self-incriminate with absolute protection as 
to the consequences. That would be contrary to the 
sound administration of justice. That conclusion is 
illustrated by the facts of this case. It is one thing, as 
Hedley J decided in D and M, to prevent the disclosure 
to the police of an admission to a sexual offence which 
involved no violence or lack of consent, but quite 
another to hold back an admission of rape, were the 
father to make one. The father's submission risks 
undermining aspects of the rule of law and giving no 
weight to the public interest in the conviction of those 
guilty of serious criminality.’ 

The appeal was therefore comprehensively dismissed. 

In Re M (A Child : Private Law Children Proceedings: 
Case Management: Intimate Images) [2022] EWHC 
986 (Fam), Knowles J provided invaluable guidance in 
relation to the use of intimate images in Court 
proceedings. No doubt many of you will have 
encountered cases where parents file evidence 
extending to hundreds of pages and include copious 
amounts of electronic recordings. This was such a 
case. The background facts do not need to be 
rehearsed in detail here, with the salient points of the 
guidance being as follows; 

‘It will be apparent to readers of this judgment that I have 

grave concerns about the use of intimate images in private 

law children proceedings where allegations of abuse, 

specifically domestic abuse, are made. I perceive it to be a 

problem which is already present in a growing number of 

Children Law Update Continued… 
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‘It will be apparent to readers of this judgment that I 
have grave concerns about the use of intimate images 
in private law children proceedings where allegations 
of abuse, specifically domestic abuse, are made. I 
perceive it to be a problem which is already present in 
a growing number of private law children cases and 
one which is likely only to increase given the growing 
use of still and/or moving images to document intimate 
relationships. In this case, the volume of intimate 
images previously admitted without any scrutiny is 
itself a strong argument for guidelines to encourage the 
court to control this type of evidence in private law 
children proceedings. However, there is a further 
compelling reason for such guidelines, namely the 
emotional and psychological harm which may be 
caused to the parties, and particularly to an alleged 
victim of abuse, by the indiscriminate use of this 
material.  

During the hearing on 29-30 March 2022, I made a 
number of observations as to how intimate images 
should be managed within the context of private law 
children proceedings and invited counsel to 
collaborate to produce some agreed guidelines. I am 
grateful to them for doing so. What follows is drawn 
from their written document which incorporated the 
observations I made during the hearing: 

A) Sexually explicit or intimate videos and photographs 
should not be filed as part of evidence without a written 
application being made to the court in advance.  
 
B) Any such application will require the court's 
adjudication, preferably at an already listed case 
management hearing.  
 
C) It is for the party making such an application to 
persuade the court of the relevance and necessity of 
such material to the specific factual issues which the 
court is required to determine. 
 
D) The court should carefully consider the relevance of 
the evidence to the issues in the case together with the 
likely probative value of any such evidence. 
 
E) As part of its analysis and balancing exercise, the 
court will need to consider all the relevant factors 
including (i) any issues as to vulnerability in relation to 
any of the parties and the likely impact on any such 
parties of the admission of such evidence and the 
manner in which it is used in the proceedings; and (ii) 
if it is able to do so at a preliminary stage, whether the 
application/use of such images is motivated, in whole 
or in part, by a desire to distress or harm a party. 
 
F) The circumstances in which a court will permit the  

Children Law Update Continued… 

Continued… 

… 
 

inclusion in evidence of sexually explicit or intimate 
videos or photographs of any person are likely to 
be rare, in particular, in circumstances in which that 
person does not consent to such material being 
admitted. 
 
G) Where the court is being asked to admit such 
material, the court should consider whether there may 
be a range of alternatives to the viewing of such 
material, for example but not limited to: 

i) seeking an admission/partial admission in 
respect of the alleged conduct 

ii) agreed transcripts and/or descriptions of any 
videos 

iii) playing only the audio track of any video 
recordings 

iv) using a still image rather than a video or a 
short excerpt from a longer video 

v) editing images to obscure intimate parts of the 
body 

vi) extracting meta data as to the timing and 
location of the evidence 

vii) focused and specific cross examination on 
the issues 

viii) consideration of the use of other evidence to 
prove the particular fact in issue instead. 

H) If the court decides to admit any sexually explicit or 
intimate images/videos for any purpose, care should be 
taken to limit the volume of such evidence to that which 
is necessary to fulfil the purpose for which it is admitted; 
 
I) The court should determine who can view the material 
that is to be admitted and limit this where necessary, 
bearing in mind its private character and the humiliation 
and harm caused to those both depicted and involved in 
the proceedings; 
 
J) If the evidence is considered relevant, a starting point 
should be to say that it should incorporate the lowest 
number of images, seen by as few people as necessary, 
and viewed in the least damaging way; 
 
K) It would be helpful to consider how best to ensure that 
the evidential security of such material can be 
maintained (for example, by using only  
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password protected files) both within the hearing itself 
and outside it, and how the material is deployed within 
the proceedings; 
 
L) Likewise, specific consideration should be given to 
the protection and safeguards necessary in respect of 
any video evidence relied upon (for example, such 
evidence being made available on a single laptop and 
brought to court, or the distribution being limited to a 
core specified legal team on behalf of each party). 

I recognise that judges dealing with private law 
children proceedings in which allegations of domestic 
abuse are made already face significant difficulties 
stemming both from the volume of such work within 
the family justice system and from the reality that many 
parties are unrepresented. My suggestions for the 
management of intimate images in such proceedings 
are intended to be straightforward and to discourage 
their use save where strictly necessary to the issues 
which the court needs to resolve.’ 

In Griffiths v Griffiths (Guidance on Contact Costs) 
[2022] EWHC 113 (Fam), Arbuthnot J provides useful 
guidance on the issue of costs in the context of funding 
supervised contact provision in private law cases. I 
suspect a lot of you will have already read something 
in relation to this litigation; it involved a private law 
application in which findings of domestic abuse had 
been made against the father. The order made by the 
Court at first instance was that the costs of the contact 
centre being used to facilitate contact between the 
father and child was to be shared equally between the 
parents. The first ground of appeal was that the Judge 
had been wrong to order the share of the costs of 
supervised contact between the child and her abuser, 
to be met by the mother. The appeal also centered 
around the application (or lack of application) of 
PD12J.  
 
The Court allowed the appeal, set aside the order for 
direct contact and directed the issue of contact to be 
reconsidered at first instance with a detailed 
consideration of PD12J being undertaken. Arbuthnot J 
made the following observations in relation to 
guidance regarding costs of contact;  
 

‘The findings in this case were of particularly serious 
abuse including of rape, that abuse having taken place 
over ten years. The facts proved to have taken place 
included the coercive and controlling behaviour of the 
mother by the father.  

 

It is very unusual and probably unique that a victim of 
abuse is being asked to pay for contact costs as 
happened here. HH Judge Williscroft recognised how 
unusual it was when she said "I will, I am afraid, 
continue the current costs issues…I accept it is very 
unusual for somebody to have to contribute to the cost 
of somebody who has abused them in order to see 
their child, and note the unusual circumstances in 
which Mr Griffiths is now, as I understand it, without 
an income. But it is again a long-standing situation 
and because I have determined that the contact 
should continue I have therefore got to determine it is 
an expense that is appropriate" (E55 para 12).  

In this exceptional situation, there is a tension 
between a decision that it is in the best interests of the 
child to see the father and a situation as there is in this 
case, where the unemployed father cannot afford to 
pay for the whole of the costs of contact in a centre 
and he was not paying any child maintenance to the 
mother. Dr Proudman describes her client as 
impecunious and struggling to pay for childcare. 
Whether that is the case or not, there is a question of 
principle at stake, the question of a victim funding their 
child's contact with the rapist. 

The Judge considered the question of costs very 
briefly in her decision as set out above. I am not 
critical; it was an ex tempore judgment and there are 
no authorities on the point.  

Lieven J suggested that guidance is required on the 
question of costs. I am wary of giving guidance which 
is too narrow and which might not cater for an 
extraordinary situation.  

I cannot envisage a situation where a court would 
order the victim to share the costs of contact, but I 
bear in mind it is impossible to give guidance which 
will cater for every case that comes before the family 
courts which must be able to do justice to all the 
different situations which they encounter.  

My guidance in relation to cases where abuse has 
been found or admitted is the following: 

First, there must be a very strong presumption against 
a victim of domestic abuse paying for the contact of 
their child with the abuser.  

Second, if, wholly exceptionally, the court has to 
consider this, the matters a court might want to take 
into account could include the following: 

a. The welfare checklist including the age of the 

child 

b. The factors in PD12J (set out above) 

c. The nature of the abuse proved or admitted, 
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a. The welfare checklist including the age of the 
child 

b. The factors in PD12J (set out above) 

c. The nature of the abuse proved or admitted, 
and the parties' conduct that the court considers 
relevant 

d. The impact of the abuse on the caregiver with 
consideration as to whether any payment would 
give rise to financial control 

e. The extent of the relationship between the 
child and the abusive party 

f. The nature of the section 8 order made 

g. The parties' financial resources 

h. The cost of the contact 

i. Whether, if the contact is in the best interests 
of the child, it would take place without a sharing 
of the costs.’ 

Whilst on the subject of PD12J, Judd J has also 
provided a timely reminder of the importance of 
engaging with PD12J in M (A Child) [2021] EWHC 3225 
(Fam). In that case, Judd J allowed an appeal within 
private law proceedings on the basis that the failure to 
abide by the procedural rules was so serious that the 
decision could not stand. This acts as a stark reminder 
to all that matters of vulnerability in the context of 
PD12J need to be addressed in order to avoid the 
integrity of the trial being undermined. Her ladyship 
found that the trial judge did not give sufficient 
consideration to whether the mother might have been 
vulnerable or over-dependent in the relationship with 
the father, which was important because a vulnerable 
person might act differently from a more independent 
and confident one if they are exploited or abused in a 
relationship; 

‘The provisions of rule 3A and PD3AA are mandatory. 
The word used is 'must' and the obligation is upon the 
court, even though the parties are required to 
cooperate.  

Rules 3A.4 and 3A.5 required the court to consider 
whether the mother's participation in the proceedings 
was likely to be diminished by reason of vulnerability 
both when giving her evidence and otherwise. There 
can be no doubt that the mother came within the 
category of those who might be vulnerable, as 
someone who was alleging domestic and sexual 
abuse….. 

 

….This was a very sensitive case where there were 
allegations of the utmost seriousness. They were of 
two rapes whilst the mother was under the 
influence of sedation and either drink or drugs 
respectively, and a third of anal rape when she was 
eight months pregnant. She also made overarching 
allegations of controlling, manipulative and 
intimidating behaviour on the part of the father…. 

…..There was evidence, that the judge referred to, 
that the mother had some long term underlying 
fragilities, and that she was anxious. In one of his 
statements the father said that he ended the 
relationship because the level of emotional and 
psychological support she needed was very 
frustrating and emotionally exhausting.  

It must be clear from the matters I have set out 
above that this was a case which cried out for 
participation directions and a ground rules hearing, 
not just for the sake of the mother, but for the 
integrity of the court process itself. The purpose of 
the rules and Practice Direction is to avoid the 
quality of the evidence being diminished. Here, the 
need for directions went beyond the need to 
consider whether the parties should not come into 
physical contact in the court room or building. 
Matters, such as whether the mother should be 
visually shielded from the father as she gave her 
evidence, and what topics should be covered in 
cross examination, were highly relevant…… 

…..I should make it clear here that whilst there is a 
continuing obligation upon the court to apply the 
rules, this judge came to the case fresh at the fact 
finding hearing. The matter was not raised by 
anyone including counsel at earlier hearings before 
different judges. What happened here is a stark 
reminder to us all that these matters need to be 
addressed to avoid the risk that the integrity of the 
trial will be undermined.’ 

I really cannot stress how important it is to properly 
consider PD12J fully in any case in which domestic 
violence is alleged within private law proceedings, 
whilst PD3AA and Rule 3A FPR are mandatory and 
must be applied in every case concerning witness 
vulnerability. On the subject of witness vulnerability, 
the Court of Appeal recent judgment in Re S 
(Vulnerable Party: Fairness Of Proceedings) [2022] 
EWCA Civ 8 is also of note. 

Although Re C (A Child)(Fact-Finding) [2022] 
EWCA Civ 584 does not say anything new in terms 
of the application of ABE guidance, the Court of 
Appeals judgment re-affirms the relevant principles 
set out by previous authorities; 
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By Michael Jones 
 

‘This is not the occasion for any further general 
comment about the ABE Guidance. This Court has 
considered appeals based on failures to comply with 
the Guidance on a number of occasions in recent 
years, most recently in Re JB, supra. For present 
purposes, the key point is that made by MacDonald J 
in Re P, endorsed in Re JB, and recited above. 
Significant departures from the Guidance are likely to 
result in reduced, and in extreme cases no, weight 
being attached to the interview. It is for the judge to 
consider the interviews, and the extent to which they 
comply with or depart from the Guidance, in the context 
of all the other evidence. The approach of the appellate 
court to this exercise is no different from every other 
appeal against findings of fact. The assessment of 
evidence, and the apportionment of weight to be 
attached to each piece of evidence, are matters for the 
judge at first instance. An appeal court will only 
interfere with findings of fact by trial judges where there 
is a very clear justification for doing so.’ 

This provides a very succinct summary of the correct 
approach that should be adopted by the Court when 
considering any failure to comply with the ABE 
guidelines. In terms of threshold, Re L (Fact-Finding 
Hearing: Fairness) [2022] EWCA Civ 169 is a 
compelling read. The essence of the appeal was that 
the findings made by the Recorder at first instance 
went beyond those sought by the local authority in 
satisfaction of the s.31(2) criteria. The Recorder made 
numerous findings outside of the scope of the threshold 
schedule, relying on some hearsay evidence when 
doing so. The appeal was refused on the basis that the 
findings made did not go beyond the known 
parameters of the case and that most of the findings 
were generally in accordance with the threshold 
findings sought, or an expansion of them. The Court 
noted that the evidence will almost invariably develop 
and expand during a contested hearing, particularly 
when the parties are seeking to draw out different 
points from the evidence, whilst the significance of a 
particular piece of evidence may well only become 
apparent during oral evidence. I would recommend 
reading the judgment in full, but it acts as an important 
reminder that it remains open to a Court in certain 
circumstances, to make findings beyond those 
included within a local authority’s schedule of threshold 
findings sought in a case. 

And finally, a case a number of us in chambers have 
been involved in, Re G (Child Post-Mortem Report: 
Delays) [2022] EWFC 55, which provides the 
President’s views in relation to the approach that 
should be taken in cases involving a deceased child (in 
this case a sibling) and where issues in relation to that 
child’s injuries/death impact directly upon  

 

the s.31(2) threshold pleadings and a post-mortem is 
outstanding. And finally, a case a number of us in 
chambers have been involved in, Re G (Child Post-
Mortem Report: Delays) [2022] EWFC 55, which 
provides the President’s views in relation to the 
approach that should be taken in cases involving a 
deceased child (in this case a sibling) and where issues 
in relation to that child’s injuries/death impact directly 
upon the s.31(2) threshold pleadings and a post-
mortem is outstanding. Many of us have had numerous 
cases in which we have waited for up to 12 months for 
a completed post-mortem report due to the limited 
number of available forensic experts nationwide, whom 
the police are able to instruct in cases. The President 
does not actually provide formal guidance, noting that 
each case needs to be dealt with on its own individual 
facts, but does advise that consideration as to whether 
expert evidence can be obtained from other sources 
(i.e. whether threshold can be litigated in the Family 
Court without needing to await the finalised post-
mortem report) should be considered at an early stage;  

‘In conclusion, I would again stress that the purpose of 
this judgment is to bring a spotlight to bear upon the 
wholly unsatisfactory delays that are now regularly 
being encountered in obtaining post-mortem reports in 
suspected child homicide cases, and to describe 
possible alternative ways for the Family Court to 
proceed.  

Whilst I have been at pains to stress that this judgment 
is not intended to lay down how any particular future 
cases should be determined, as it will be a matter for 
the judges in those cases to evaluate the options 
available on the facts of each case, I wish to be plain 
that it is no longer acceptable for the Family Court 
simply, and passively, to accept that a post-mortem 
report will take a year and that the Family proceedings 
must therefore be put on hold. The need to meet the 
welfare needs of the surviving child(ren) and the 
statutory duty to conclude the proceedings within 26 
weeks impose a requirement on the Family Court to be 
proactive in considering options by which such 
evidence as is 'necessary' to establish the s 31 
threshold and determine the ultimate welfare question 
can be obtained from other sources.’ 

The reality is however, that there will remain cases in 
which a post-mortem report is required in order for 
threshold to be properly considered, and in such cases, 
there is likely to remain a potentially significant delay 
involved in obtaining the finalised report, with the extent 
of that delay being irreconcilable to the welfare of any 
child subject to care proceedings. 

By Michael Jones 
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Financial Remedies Court Update 

By Claire Athis Schofield and Liam Kelly 
 

We spent much of the start of this year writing 
about the dawn of the Financial Remedies Court 
[FRC] Efficiency Statement, and the birth of the 
ES1 and the ES2, but on this occasion we are 
getting “back to basics” with consideration of two 
common issues which arise in day-to-day money 
practice: 
 
Part 1: Gifts or Loans? And, if Loans: Hard or 
Soft? 
Family finance practitioners will be all too familiar 
with the potential problems posed by money which 
has passed between family members. When 
attempting to assist a divorcing couple unpick their 
financial obligations to each other, whether it is the 
historic deposit for the Former Family Home or the 
current hand outs for legal fees, trying to ascertain 
the way the FRC is likely to deal with these matters 
can be very problematic.  
 
Thankfully, His Honour Judge Hess heard 
evidence earlier this year from parties with 
numerous examples of such inter-familial dealings 
and in the process of deciding what was a fair 
outcome for the husband and wife in P v Q [2022] 
EWFC B91 the Deputy Lead Judge of the FRC set 
out some very useful guidelines for us all, which 
we have summarised in this handy checklist: 

4. The advance of money to the parties by 

their family members is a common 

occurrence in financial remedies cases and 

falls to be considered by the Court as part 

of its computation of the assets. 

 
5. The first step in the Court’s enquiry is to 

work out whether the advance of funds was, 

in law, a gift. For this to be so, there must 

be evidence of an intention on the part of 

the donor at the time of the transfer to give 

the money gratuitously.  

 
6. However, even if the intention to give freely 

can be shown to have been absent, there is 

a second step of enquiry for the 

Court to take, which is: should this technically 

enforceable debt be included in the parties’ 

asset schedule? And the answer to that question 

will depend on whether the loan being 

considered is ‘soft’ or ‘hard’. Only hard debts 

should be included in the FRC’s computation of 

the marital assets. 

 
1. The key to unlock the ‘hard or soft’ 

enquiry is “whether or not it is likely in 

reality that the obligation will be 

enforced”. The more likely to be enforced, 

the ‘harder’ the obligation is considered to 

be. 

 
2. Factual features indicative of a ‘hard’ loan 

are as follows: 

a. Any obligation to a finance company;  

b. Loan terms which have the ‘feel’ of a normal 

commercial arrangement;  

c. The obligation to repay arises out of a 

written agreement;  

d. There is a written demand for payment,  

e. There is a threat of litigation or actual 

litigation for non-payment; 

f. There is actual or consequent intervention 

in the Financial Remedies proceedings;  

g. There has been no delay in enforcing 

repayment; and  

h. The amount of money advanced is such 

that it would be less likely for the lender to 

waive the obligation either wholly or in part.  

 
3. Features indicative of a ‘soft’ loan are as 

follows: 

a. It is money owed to a friend or family 

member with whom the debtor remains on 

good terms; 
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Financial Remedies Court Update 
Continued… 

a. The lender is unlikely to want the borrower to 

suffer hardship;  

b. The loan was made informally 

c. The terms of the loan do not have the ‘feel’ of a 

normal commercial arrangement;  

d. There has been no written demand for payment 

despite the due date having passed;  

e. There has been a delay in enforcing the 

obligation;  

f. The amount of money is such that it would be 

more likely for the lender to waive the debt 

either wholly or in part. 

Judge Hess makes it clear that in a particular case 
some factors may fall on one side of the dividing line 
whilst other factors fall differently, and it is for the 
judge hearing the evidence to determine, looking at 
all of these factors, and maybe other matters as 
well, whether each individual loan is hard or soft, 
making any such findings on the balance of 
probabilities and in the promotion of a fair outcome. 
 
Part 2: Safe as Houses? 
In many low value “needs” cases, the parties will 
normally only have one substantial asset, usually 
the former matrimonial home ("FMH"). In applying 
the Section 25 factors and attempting to meet the 
relative needs of the parties, often the FMH will need 
to be sold and the proceeds shared to enable the 
former spouses to rehouse.  It is common for this to 
be drafted within the Order in the following terms: 
Order for Sale: 

(1) The family home shall be sold forthwith on 

the open market for sale and the following 

conditions shall apply: 

a. the property shall be placed on the open market 

for sale immediately and for such price as may 

be agreed between the parties or in default of 

agreement as determined by the Court; 

b. … 

c. … 

d. the proceeds of sale shall be applied as follows: 

i. in payment of conveyancing costs and 

disbursements in connection with the sale;  

 

i. in payment of the estate agents’ 

charges; 

ii. in payment of the balance to the 

parties as to: 

a) 60% to the applicant; and 

b) 40% to the respondent. 

 
However, the issue with drafting the order in this 
way is that technically the Court is not able to 
make an Order for Sale without having first made 
a substantive order, after all, an Order for Sale is 
a method of enforcement. It is worth considering 
the text of Section 24A(1) which states: 
 
“Where the court makes an order under section 
22ZA or makes under section 23 or 24 of this Act 
a secured periodical payments order, an order 
for the payment of a lump sum or a property 
adjustment order, then, on making that order or 
at any time thereafter, the court may make a 
further order for the sale of such property as may 
be specified in the order, being property in which 
or in the proceeds of sale of which either or both 
of the parties to the marriage has or have a 
beneficial interest, either in possession or 
reversion.” 
 
Therefore, contrary to the common practice, the 
Court should only make an order for sale of 
property where the court first makes an order 
under section 22ZA or makes under section 23 
or 24 of the Matrimonial Causes Act 1973 (‘the 
Act’), namely a legal services order, a secured 
periodical payments order, an order for the 
payment of a lump sum or a property adjustment 
order. 
 
Whilst legally defective, in most cases, this is 

unlikely to be problematic and the terms of the 

order will be executed in good faith as was 

intended either by the Court or between the 

parties. However, problems arise where 

execution unexpectedly becomes impossible, for 

example, where the FMH is accidentally 

destroyed or even damaged intentionally with 

[intentionally] no recourse to buildings insurance, 

and the aggrieved party is required to enforce 

their entitlement in 
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some other way. The issue which arises here, is 
that of what is the enforcer to enforce – after all, 
she only has an Order for sale, which is itself an 
enforcement mechanism. If the property no longer 
exists or is otherwise unsaleable, how is she to 
receive her marital entitlement? 
 
With the continuing Climate Crisis caused by 
global heating, more and more older houses 
situated near the sea or a on or near a flood plain 
are becoming harder to insure against the risk of 
flooding. As insurance companies back away from 
these risks, spouses in future Financial Remedy 
applications could find themselves shouldering 
that unwelcome burden themselves.  
 
So, for a belt and braces [or joists and girders?] 
approach, ask the Court to make an order for 
substantive financial remedy before then securing 
enforcement via an Order for Sale. In needs 
cases, where this is most likely to be applicable, 
you are likely to be seeking a Lump Sum Order 
pursuant to Section 23(1)(d) of the Matrimonial 
Causes Act 1973. The lump sum should be 
specified and should be with reference to the 
current valuation of the home.  
 
Of course, house prices aren’t static and fluctuate 
with the market, however, that can be provided for 
within the order by specifying the lump sum and 
making provision for each additional or lost pound 
to be reflected within the division. 
 
Example 
If the net sale proceeds are estimated to be 
£100,000.00 at the time of the final order, and the 
terms of the order are a 60:40 split in favour of the 
applicant, the Court should therefore be invited to 
make a lump sum order in the following terms: 
 
The applicant shall pay to the respondent a lump 
sum of £40,000 upon completion of the sale of the 
family home referred to at paragraph [x]1. 
 
The respondent shall pay to the applicant a lump 
sum of £60,000 upon completion of the sale of the 
family home referred to at paragraph [x]1. 
 
Within the order for sale, the following provision 
should then be included: 
 
 

(1) The family home shall be sold forthwith on the 

open market for sale and the following 

conditions shall apply: 

a. the property shall be placed on the open market 

for sale immediately and for such price as may 

be agreed between the parties or in default of 

agreement as determined by the Court; 

b. … 

c. … 

d. the proceeds of sale shall be applied as follows: 

i. in payment of conveyancing costs and 

disbursements in connection with the sale;  

ii. in payment of the estate agents’ charges; 

iii. in payment of the balance to the parties as to: 

a. 60% to the applicant; and 

b. 40% to the respondent. 

iv. In the event the net sale proceeds are less than 

£100,000.00, each party’s lump sum shall be 

amended in accordance with their share of the 

net sale proceeds stated at (1)(d)(iii). In the 

event the net sale proceeds are more than 

£100,000.00, each party’s lump sum shall be 

amended in accordance with their share of the 

net sale proceeds stated at (1)(d)(iii).” 

 
By structuring the order in this way, you are 
safeguarding your client’s ability to enforce their 
lump sum should the property become unsaleable. 
Whilst it is noted the lump sum is contingent upon 
the sale of the family home, it would provide a clear 
basis, if the property becomes unsaleable or is 
destroyed, to argue that the Lump Sum Order 
could and should be enforced by the Court by other 
means.  
 
So, some practical advice on two issues arising 
frequently for our readers this time around. 
Remember that if you wish to discuss any aspect 
of your financial remedy case with either of us prior 
to, or indeed after issue, please just contact the 
Family Clerks at Deans Court Chambers. 
  
 By Claire Athis Schofield and Liam Kelly 
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Advocacy and the Vulnerable 
By Anna Bentley 

I’m not ashamed to admit that I was not particularly 
enthusiastic about attending the FLBA’s Advocacy 
and the Vulnerable training course on a sunny 
Saturday morning in early June.  Like a child 
instructed to eat their greens, I suspected the 
experience might be good for me but thought it 
unlikely to be much fun.  How right I was!  The 
approach of the course trainers is similar to that of the 
SAS: they believe in breaking you down in order to 
build you back up.  The mandatory eight hours 
preparation had not prepared me for this! 
 
The training programme is designed to assist family 
advocates to understand the key principles behind the 
approach to, and questioning of, vulnerable people in 
the justice system. It follows the successful criminal 
course in aiming to upgrade the advocate’s toolbox 
with new techniques to help deal with vulnerable 
people including children. 
 
It is beyond doubt that the traditional approach to 
cross-examination of children and vulnerable people 
does not often produce “best evidence”. Research is 
unanimous in concluding that without accommodating 
the special needs of such people, the evidence they 
give is much more likely to be borne out of fear, 
misunderstanding or suggestibility.  The family court 
has long taken a relatively flexible and ‘wide lens’ 
approach to the gathering of evidence; it seems 
absurd that we have lagged so far behind the criminal 
system in the handling of vulnerable witnesses. 
 
Before attending the course, I was required to 
complete extensive preparation, including watching 
videos and studying materials designed to develop my 
understanding of the law relating to vulnerable 
witnesses and the difficulties experienced by 
vulnerable people, and particularly children, when 
faced with the prospect of giving evidence. 
 
The core of the training is the 20 Principles of 
Questioning: A Guide to the Cross Examination of 
Vulnerable People and Children.   Some of the 
principles seem, to the veteran cross examiner, 
counter intuitive.  Principle number 18, for example, 
tells us we must not use ‘‘tag’ or leading questions.   
 

How exactly, I wondered, am I supposed to cross 

examine someone without asking any leading 

questions? 

In advance of the course, we were all given the task 
of preparing written cross examination of three 
vulnerable witnesses.  Each of us diligently wrote out 
tens and even hundreds of questions exploring the 
minutia of the case and challenging the stories told 
by each of them.  As it turns out, one of the central 
tenants of cross examination of a vulnerable witness 
(albeit not one explicitly stated in the 20 principles) is 
‘less is more’.  If you have a child witness who is only 
able to concentrate for 15 minutes at a time, do you 
really want to spend that time establishing the colour 
of the wall paper?   
 
The trainers resolutely steered us away from case 
analysis and theory.  The purpose of the training is 
not to win the case but to teach us how to construct 
questions that explore and challenge the testimony 
of a vulnerable witness, without falling back on old/ 
bad habits that are more likely to cause harm than 
elicit useful evidence. 
 
I think all of the delegates who attended the course 
found it to be a demanding and perhaps humbling 
experience.  I know I did.  It is not easy to examine 
and then systematically pick apart skills learned over 
half a lifetime at the Bar.  However, I am in absolutely 
no doubt that that is what is required of all of us as 
advocates in the family court.  I suspect that every 
delegate on the course felt a prick of shame when 
recollecting a past cross examination of a vulnerable 
witness, conducted without the invaluable insights 
provided by this excellent course. 
 
At present, the demand for this training far outstrips 
supply.  Practitioners wishing to register to cross 
examine parties under the Domestic Abuse Act 2021 
must have undertaken the training.  In my view, it is 
essential that the judiciary is trained in the principles 
underlying the course as soon as possible.  In the 
meantime, it will almost certainly fall to those 
practitioners who have undertaken this training to 
ensure that every vulnerable witness is facilitated to 
give their best evidence to the family court. 
 

By Anna Bentley 
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Controlling and Coercive Behaviour 
                                By Carolyn Bland 

Recognition of domestic abuse and the formats it takes 
has been developing. 
 
Mr Justice Baker in Re G (Re-opening of fact finding) 
[2017] EWHC 2626 observed that “Courts have 
increasingly recognised the dangers posed by 
domestic violence and abuse to the welfare of children”. 
 
Section 1 of the  Domestic Abuse Act 2021 deals with 
the behaviour of one person towards another person 
(to whom they are personally connected) that is 
abusive. 
Abusive behaviour is defined as: 
- physical or sexual abuse;  
- violent or threatening behaviour; 
- controlling or coercive behaviour; 
- economic abuse; 
- psychological,  emotional or other abuse.  
This can be by way of a single incident or a course of 
conduct. 
 
Such conduct was recognised in the criminal courts and 
criminalised in 2015.  
 
In Re H-N and Others (Children) (Domestic Abuse: 
Finding of fact hearing) [2021] EWCA Civ 448 The 
Court of Appeal endorsed the definition of domestic 
abuse set out in PD 12 J: 

 

22. PD12J paragraph 3 includes the following 
definitions each of which it should be noted, 
refer to a pattern of acts or incidents:  

“‘domestic abuse’ includes any incident or pattern of 

incidents of controlling, coercive or threatening 

behaviour, violence or abuse between those aged 16 

or over who are or have been intimate partners or 

family members regardless of gender or sexuality. This 

can encompass, but is not limited to, psychological, 

physical, sexual, financial, or emotional abuse. 

Domestic abuse also includes culturally specific forms 

of abuse including, but not limited to, forced marriage, 

honour-based violence, dowry-related abuse and 

transnational marriage abandonment 

‘coercive behaviour’ means an act or a pattern 
of acts of assault, threats, humiliation and 
intimidation or other abuse that is used to harm, 
punish, or frighten the victim;  

‘controlling behaviour’ means an act or pattern 
of acts designed to make a person subordinate 
and/or dependent by isolating them from 
sources of support, exploiting their resources 
and capacities for personal gain, depriving them 
of the means needed for independence, 
resistance and escape and regulating their 
everyday behaviour.”  

27. The definition, which was expanded in 2017 and is 
the one currently to be used by judges in the Family 
Court, is plainly a far cry from the 1970s’ concept of 
‘domestic violence’ with its focus on actual bodily 
harm. It is now accepted without reservation that it 
is possible to be a victim of controlling or coercive 
behaviour or threatening behaviour without ever 
sustaining a physical injury. Importantly it is now 
also understood that specific incidents, rather than 
being seen as free-standing matters, may be part of 
a wider pattern of abuse or controlling or coercive 
behaviour. It is of note that none of the submissions 
to this court suggested that the current definition of 
‘domestic abuse’ in PD12J required substantial 
amendment. Although the structure of the definition 
of ‘domestic abuse’ in clause 1 of the Domestic 
Abuse Bill [‘DAB’] currently before Parliament 
differs from that in PD12J, the content is 
substantially the same. Thus, whilst PD12J will 
undoubtedly fall for review to ensure that it complies 
with the DAB once the Bill becomes an Act, it is 
unlikely that the substance of the core definitions 
will substantially change. 

28. We are therefore of the view that PD12J is and 
remains, fit for the purpose for which it was 
designed namely to provide the courts with a 
structure enabling the court first to recognise all 
forms of domestic abuse and thereafter on how to 
approach such allegations when made in private 
law proceedings. As was also recognised by The 
Harm Panel, we are satisfied that the structure 
properly reflects modern concepts and 
understanding of domestic abuse.  
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Controlling and Coercive Behaviour Continued… 
  

The Court of Appeal also emphasised the importance 
of the judgment given by Mr Justice Hayden in F v M 
[2021] EWFC, in particular in relation to coercive 
control: 
 

62. In A County Council v LW & Anor [2020] 
EWCOP 50 I gave an ex tempore judgment in 
which I highlighted the need for vigilance, in the 
Court of Protection, when seeking to understand 
and identify coercive and controlling behaviour in 
the context of particularly vulnerable adults. In my 
judgement, it is crucial to emphasise that key to 
this particular form of domestic abuse is an 
appreciation that it requires an evaluation of a 
pattern of behaviour in which the significance of 
isolated incidents can only truly be understood in 
the context of a much wider picture. The statutory 
guidance published by the Home Office pursuant 
to Section 77 (1) of the Serious Crime Act 2015 
identified paradigm behaviours. In A County 
Council v LW (supra) I emphasised the features 
of that guidance which struck me as particularly 
apposite in the context of vulnerable adults. They 
are strikingly relevant here: 

• Isolating a person from their friends and family 

• Depriving them of their basic needs 

• Monitoring their time 

• Monitoring a person via online communication tools 
or using spyware 

• Taking control over aspects of their everyday life, 
such as where they can go, who they can see, what 
to wear and when they can sleep 

• Depriving them access to support services, such as 
specialist support or medical services 

• Repeatedly putting them down such as telling them 
they are worthless 

• Enforcing rules and activity which humiliate, 
degrade or dehumanise the victim 

• Forcing the victim to take part in criminal activity 
such as shoplifting, neglect or abuse of children to 
encourage self-blame and prevent disclosure to 
authorities. 

• Financial abuse including control of finances, such 
as only allowing a person a punitive allowance 

• Control ability to go to school or place of study 

• Taking wages, benefits or allowances 

• Threats to hurt or kill 

• Threats to harm a child 

• Threats to reveal or publish private information 
(e.g. threatening to 'out' someone) 

• Threats to hurt or physically harming a family pet 

• Assault 

• Criminal damage (such as destruction of 

household goods) 

• Preventing a person from having access to 
transport or from working 

• Preventing a person from being able to attend 
school, college or University 

• Family 'dishonour' 

• Reputational damage 

• Disclosure of sexual orientation 

• Disclosure of HIV status or other medical 
condition without consent 

• Limiting access to family, friends and finances 

61. In my concluding paragraph I observed: 

"22. It is important to emphasise that this list is not 
exhaustive. It does not, for example, include controlling 
intake of food and nutrition, which was such a striking 
facet of the evidence here. Abusive behaviour of this 
kind will often be tailored to the individual circumstances 
of those involved. The above is no more than a check list 
which should prompt questioning and enquiry, the 
responses to which should be carefully recorded so that 
the wider picture emerges. That which might, in isolation, 
appear innocuous or insignificant may in the context of a 
wider evidential picture be more accurately understood." 
 
The Court has available a range of orders, no contact, 
restrictions on Parental Responsibility and in extreme 
cases discharge of Parental Responsibility and the 
making of injunctive orders. 
Paragraph 5 of PD12J directs practitioners to look at 
factual and welfare issues and to consider these at every 
stage of proceedings if domestic abuse is an issue. The 
identification of the nature of allegations and any 
admissions is to be ascertained as early as possible and 
the evidence in support to be collated early. Any findings 
should be tried as early as possible. Interim 
arrangements for children and any victim must also be 
considered. 
 
Participation directions and the listing of a ground rules 
hearing also need to be provided for. 
 
Thus when dealing with such cases it is critical to take 
detailed initial accounts from complainants and to ensure 
that supporting evidence is preserved. This may be 
supported by police disclosure, medical records, 
information from housing providers and neighbours, data 
downloads and possibly expert analysis of devices such 
as phones and computers.  
Early identification of the evidence and taking of 
accounts will also ensure that proceedings are not 
needlessly extended thereby causing additional 
emotional harm to those involved.  
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Controlling and Coercive Behaviour Continued… 

The evidence should be carefully considered so 
that the more significant allegations are pursued, 
and a proportionate approach is taken. 
 
Those instructed should also consider whether the 
parties are vulnerable parties and whether support 
by way of advocates or intermediaries is 
appropriate. 
 
Interim protective orders may be sought which do 
not necessarily pre-judge the making of any 
findings. 
 
When setting the matter down for hearing the 
Court must be invited to make provision for special 
measures so that the best evidence can be given 
by witnesses. 
 
By Carolyn Bland 
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Court of Protection Update 
 

By Adrian Francis 

1. Riddle v Parker Rhodes Hickmott 
Solicitors [2022] EWCOP 18  

 
The Vice President heard an appeal against 

orders made by Senior Judge Hilder in relation to 

the costs of the deputy.  The facts of the case were 

that the appellant Mr Riddle was a lay property and 

affairs deputy for P a lady in her 90’s who was 

placed in care.  Mr Riddle was not a solicitor and 

the initial deputy appointment order made by the 

Court of Protection entitled Mr Riddle to receive 

fixed costs at the usual local authority rate for 

public authority deputies.  Mr Riddle subsequently 

made an application for costs to be assessed by 

the SCCO.  Senior Judge Hilder rejected Mr 

Riddle’s application and directed that there should 

be no application for reconsideration of the order.   

  

The facts of the case were that P sadly passed 

away on 2 May 2020.  It was not until 26 October 

2020 that Mr Riddle applied to the court for an 

amendment of the original deputyship order 

seeking his costs to be assessed by the SCCO.  

Senior Judge Hilder considered the application on 

31 March 2021 and determined that it was 

not "appropriate for authority to be granted to 

Andrew James Riddle to seek SCCO assessment 

of his costs".   Mr Riddle sought to appeal and 

submitted that the volume of the work and size and 

complexity of the estate was not met by the fixed 

costs local authority rates.  The estate comprised 

of approximately £140,000 in savings and a 

property valued at £210,000.   

 

The core issue of Mr Riddle’s application was the 

renumeration of the Deputy.  Section 19(7) MCA 

2005 confers a right of renumeration of expenses 

The core issue of Mr Riddle’s application was the 

renumeration of the Deputy.  Section 19(7) MCA 

2005 confers a right of renumeration of expenses 

for a deputy and additionally if the court so directs 

renumeration from P’s estate.   In Re AR [2018] 

EWCOP 8 Charles J determined that authorisation 

of remuneration is a best interests decision for the 

court taken by reference to the individual facts of the 

case.  The rules regulating the Deputy’s 

remuneration are found in rule 19.13 of the Court of 

Protection Rules 2017 (COPR 2017) which is 

supplemented by the relevant Practice Direction 

19B.  PD 19B says that in cases where fixed costs 

are not appropriate, professionals may, if preferred, 

apply to the SCCO for a detailed assessment of 

costs. However, this does not apply if P’s net assets 

are below £16,000 where the option for detailed 

assessment will only arise if the court makes a 

specific order for detailed assessment in relation to 

an estate with net assets of a value of less than 

£16,000. 

 

The Vice President subsequently determined at 

§29-32 of his lordship’s judgment that Senior Judge 

Hilder’s evaluation and analysis of the size and 

complexity of the estate was correct as below: 

 

29. The essence of Mr Riddle's argument is that 

the volume of work he undertook and what 

he refers to as the "size and complexity" of 

the estate, is not adequately met by the 

limited local authority rates.  
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Court of Protection Update Continued… 
 

The work largely involved contracting for 

maintenance of the empty property and seeking to 

process the application for its sale. Even so, I can 

certainly see how the remuneration rates received 

may barely have covered Mr Riddle's costs. The 

mischief, however, does not lie in the costs regime 

but, in the rates set by the local authority. It does not 

follow, axiomatically, that costs which run close to or 

even exceed the fixed fees constraint establish a 

basis for an SCCO assessment. 

 

30 In a recital to her order of the 25th June 2021, 

Judge Hilder records as follows: 

 

"[9]. The Court invites the attention of Andrew James 

Riddle to: 

a. paragraph 4 of the order made on 31st March 2021, 

which records that the Court considered the 

statement by Andrew James Riddle filed in support of 

the application, and so confirms that his "evidence on 

the size and complexity of the estate" has been fully 

considered; 

b. paragraph 5 of the order made on 31st March, 

which explains the reason for refusal of the 

application, namely that the Court was "not satisfied 

that it is appropriate for authority to be granted to 

Andrew James Riddle to seek SCCO assessment of 

his costs." 

 

31. It is plain, therefore, that this highly 

experienced judge took into account Mr 

Riddle's central points and, in the exercise of 

her discretion, concluded that it did not justify 

revisiting her earlier order. Nothing that Mr 

Riddle has advanced before me has caused 

me to doubt that Judge Hilder's evaluation of 

the size and complexity of this estate was 

anything other than 

than thorough and careful. Indeed, it strikes me, 

for the reasons I have analysed, that she was 

entirely correct. 

 

32. The effective running of the Court of Protection, 

in the sphere of Property and Affairs cases, 

depends very much on professional deputies 

such as Mr Riddle. It is manifestly important that 

they are remunerated at a sustainable rate if 

they are to continue to assist the Court and the 

vulnerable people they serve. Those rates of 

remuneration, however, are not for the Court. As 

is evident from this judgment, I permitted Mr 

Riddle to advance his argument in full. The 

matters he has raised rarely come before Tier 3 

judges, which is why I have taken the time to set 

out the legal framework and applicable case law 

in some detail. 

 

Whilst on a strict interpretation of Court of Protection 

Rule 20.8 the appeal criteria were not strictly me the 

appeal was heard.  The appeal was however duly 

dismissed by the Vice President who held that rates 

of remuneration are not for the court. 

 

2. North West Man unlawfully deprived of his 
liberty receives £355,000 
 

A man with learning disabilities has received a six-

figure settlement after being unlawfully deprived of 

his liberty in a care home for more than 7 years. The 

importance of councils authorising any deprivation of 

liberty and referring any best interests dispute to the 

Court of Protection for determination is clear. 

The fact of the case were that P has diagnoses of 

autism and a learning disability and was subject to a 

restrictive care regime in the care home where he 

resided from 2010 to 2017.   
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Court of Protection Update Continued… 
 
 

The placement had a locked alarmed door and P was 

subject to one to one carer support for 14 hours a day 

with restrictions placed on P’s use of the internet and 

social media.  It was recorded that P was unhappy 

which was corroborated by P’s family.  The DOLS 

supervisory body at the local authority had only 

authorised any deprivation of liberty on an intermittent 

basis with standard authorisations in place for some of 

the time only.   The local authority Lancashire County 

Council did not at appoint a paid RPR (relevant 

person’s representative) who would have made an 

application pursuant to s.21A to challenge the 

qualifying requirements of the standard authorisation. 

 

The local authority did not despite P’s strong 

objections to his placement make any application to 

the Court of Protection for a determination as to where 

P should reside in his best interests.  This was despite 

P objecting to his placement and the significant 

restrictions in place in P’s care package which clearly 

amounted to a deprivation of liberty when applying the 

Supreme Court’s acid test in Cheshire West.    

 

The local authority by failing to refer the matter to the 

Court of Protection for a determination as to where P 

should reside in his best interests prevented P from 

being able to challenge his deprivation of liberty at 

court.  P now resides happily at home and the local 

authority has a agreed a settlement of £200,000 and a 

payment of £155,000 for a deputy to manage P’s 

finances.  P’s legal costs are also to be paid by 

Lancashire County Council.  This case firstly clearly 

highlights the importance of local authorities referring 

cases to the Court of Protection  

on best interests in a timely manner when P is clearly 

objecting to any placement.   Secondly that any 

deprivation of liberty in a care home setting is 

authorised by way of an urgent or standard 

authorisation.  Lastly that any care home resident 

who is subject to a standard authorisation has when 

necessary, a paid RPR (who can bring a challenge 

against the qualifying requirements of any standard 

authorisation by way of s.21A Mental Capacity Act 

2005).  Failing to do so is as this recent case 

demonstrates an expensive mistake for any local 

authority. 

 

3.NHS Continuing Health Care – Deprivation of 

Liberty in a Community Setting  

The National Framework for NHS Continuing Health 

Care has now been updated.  This sets out revised 

sections on both capacity assessments and best 

interests. In particular, paragraph 346 confirms ICB 

responsibility in respect of community deprivation of 

liberty: 

 

"Where the individual who lacks the relevant capacity 

is in receipt of NHS Continuing Healthcare in their 

own home, including tenancy-based accommodation 

(e.g. supported living), and is subject to restrictions 

that may constitute a deprivation of liberty, the 

deprivation of liberty cannot be authorised using the 

Deprivation of Liberty Safeguards (DoLS) process, 

instead authorisation must be obtained from the Court 

of Protection. In these circumstances, because the 

ICB is the primary funding authority, it is responsible 

for applying to the Court of Protection for this 

authorisation and should seek their own legal advice 

for this reason. The ICB is responsible for its own 

associated legal costs, but is not responsible for the 

legal costs of the individual concerned. 

 

Hence local authorities will not from 1 July 2022 be 

required to authorise any community DOL by way of 

the lengthy Re X process for any person in receipt of 
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Court of Protection Update Continued… 

 

However, the ICB should ensure that the individual 

has access to legal advice in their own right." 

 

This National Framework clearly confirms that when 

a person is in receipt of NHS Continuing Healthcare 

and is deprived of their liberty in a community setting 

such that the ICB (Integrated Care Board) is 

responsible for authorising any resulting Deprivation 

Of Liberty.  ICB's will replace CCG's on 1 July 2022. 

 

Hence local authorities will not from 1 July 2022 be 

required to authorise any community DOL by way of 

the lengthy Re X process for any person in receipt 

of NHS Continuing Healthcare.  This responsibility 

falling to the new Integrated Care Boards. 

 

By Adrian Francis 
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