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Editorial 

By Zoe Earnshaw 

 

 

  By Daniel Glover  

 “We all have our secrets – 

we just didn’t get to yours 

yet.” 

Daniel Craig, No Time To Die 

 

Welcome to the autumn edition of our newsletter.  

As things are slowly getting back to normal, we are 

delighted to finally have a date in the diary for our 

famous chambers’ drinks party! It will be a wonderful 

opportunity to see many of you again and thank you for 

your continued support of chambers.  Watch out for 

invitations which will be sent out soon. 

In this edition, Simon McCann examines the importance 

of tactics and how correctly timed dishonesty allegations 

secured a very favourable outcome in a high value case. 

Anthony Singh provides an interesting case report where 

he persuaded the Court to award exemplary damages 

against Claimants who staged an accident. James Hogg 

helpfully brings us up to date with three important recent 

fundamental dishonesty decisions which highlight the 

difficulties Defendants can face at trial. The use of CPR 

44.15 to secure an enforceable costs order is discussed 

by David Boyle who successfully achieved a strike out at 

trial. Joseph Price provides an insightful look at the 

whiplash reforms, highlighting the loopholes that 

Claimants may seek to exploit. Allegations of 

fundamental dishonesty in the context of industrial  

  

 

 

disease are considered by Mark Bradley. Finally, Alex 

Taylor picks up on his previous article about the ability 

of a Defendant to set off a costs order, by looking at the 

recent Supreme Court case of Ho v Adelekun [2021] 

UKSC 43. 

We hope you enjoy the newsletter and as ever we value 

all feedback. Please feel free to contact me on my direct 

email address earnshaw@deanscourt.co.uk. 

 

mailto:earnshaw@deanscourt.co.uk
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“Lord, Lord, how this world is given to lying” 

(Henry IV, Part 1, Act 5, Scene 4) 

Much has been written about claimants and strike outs 

for fundamental dishonesty.  I am, however, unaware of 

any claim that proceeded as the one which is the subject 

of this review. 

This case is a salutary lesson in the dire consequences 

to those who lie, and (forgiving the immodesty as I was 

part of the legal team) how a good strategy from the start 

can yield spectacular results. 

Private Burman – who I can name in this piece – was an 

Army engineer involved as a passenger in a minor car 

accident in 2014.  Liability was admitted.  He suffered 

from whiplash and an undiagnosed shoulder condition.  

As a result of the shoulder injury, the Claimant was 

discharged from the Army in 2017.  Medical 

examination by the Defendant’s expert orthopaedic 

surgeon suggested the Claimant had a genuine problem.  

In his personal injury claim, the now civilian Mr 

Burman claimed for future loss of earnings, alleging that 

he would have remained in the Army for 24 years, 

would have had a number of promotions, and said that 

he had suffered a significant loss of pension because he 

had been discharged early (the Army has a generous 

pension scheme).  The Claimant’s position was that he 

could work in the construction and building trades, but 

that he could not manage some of the heavier aspects of 

that work assistance. The insurers were looking at a 

 

claim of nearly £1 million when costs were taken into 

account (there were experts in employment, pensions 

and pain, for example). 

The Claimant omitted to mention in any of this that he 

had used the skills acquired in the Army to set up a tiling 

and property maintenance business in Doncaster, 

marketed via Facebook.  This had been discovered by 

insurers quite early on.  There was also some helpful – 

but far from devastating – surveillance showing the 

Claimant doing manual labour (although he had not said 

that he could not do any of that sort of work). 

An early decision was made to see how far the Claimant 

was prepared to go before we disclosed what we knew.  

Unusually, a Part 18 request was made in the first stages 

of the case, which asked a question that would come 

back to haunt Mr Burman – “did you do any other paid 

work between leaving the Army and [specified date]?”.  

The Claimant replied, “no”.  He made no mention of his 

tiling and maintenance business then, in his disclosure 

or in his various witness statements, and nor did he say 

anything to his (or the Defendant’s) medical and 

financial experts. 

This was, therefore, not so much a question of if we 

were going to plead fundamental dishonesty, but when.  

Timing, as the reader will appreciate, is critical in these 

decisions.  On this occasion, the Amended Defence was 

drafted after the Claimant had seen all the experts, and 

had updated his Schedule of Loss (having previously 

replied to the Part 18 Request, of course). 

 

 

 

The Cost of Lying  
By Simon McCann  
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The Cost of Lying  
Continued… 

The Claimant’s reaction to the Amended Defence 

probably ended any prospect he had of being able to 

persuade the Court of anything – he took down the 

Facebook page of his tiling business.  He also opposed 

– and lost – the application for specific disclosure of all 

of bank statements, financial records (such as they were) 

and his Facebook postings.  He lied about the contents 

of the postings, saying that some of them showed work 

being done for friends, or for free.  A detailed 

comparison of the dates of those postings with the bank 

statements showed money being paid to him by 

customers – “great job, well done” etc. 

The Claimant’s offers to settle tumbled with every 

month as the trial date approached.  Eventually, days 

before trial, the Claimant sought to discontinue his 

claim – he knew that the game was up, and that it was 

likely that his claim would be struck out as being 

fundamentally dishonest.  He was desperate to avoid an 

application for costs under CPR 44.16, and any 

application for committal for contempt of Court.  

However, because the Claimant had received a modest 

interim payment at the start of the claim, he could not 

discontinue without the Defendant’s consent, which the 

Defendant did not want to give as this would allow the 

Claimant to simply walk away. 

An agreement was reached allowing the Claimant to 

discontinue on the basis that the Claimant admitted, in 

open correspondence, his dishonesty – the open nature 

of the correspondence allows me to name Mr Burman.  

His admission said this: 

“The Claimant admits that what started as a 

genuine claim for personal injury came to be 

tainted by his fundamental dishonesty, in 

particular by his failure during the course of the 

litigation to disclose his earnings  

 

generated through his trading as XXX on 

Facebook”.   

Insurers were more than content with that.  The 

Claimant, I imagine, less so. 

The lessons (re)learned: 

1. The importance in higher-value FD cases of 

putting a strategy in place early; 

2. At the same time, being flexible (hence the 

letter of admission); 

3. Timing is everything. 

Simon McCann 
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Two alleged passengers brought claims arising out of an 

alleged road traffic accident said to have occurred in 

August 2019, against a backdrop of a total of six 

intimated passenger claims between the two vehicles. 

The two drivers involved claimed not to have known 

each other prior to the alleged accident. 

 

It was disputed that the accident was genuine and a 

positive case of fraud and staged accident was pleaded 

in the defence. 

 

Investigations had revealed: 

a. Both vehicles required unusual and 

non-direct routes from their alleged 

points of origin to alleged points of 

destination to arrive at the alleged 

“accident” locus: It was inherently 

unlikely that both vehicles would have 

adopted such unusual and non-direct 

routes to arrive simultaneously at the 

alleged “accident” locus unless by 

design; 

b. Given the layout of the road junction in 

question it was inherently unlikely that 

the two vehicles were not visible to 

each other for a substantial period of 

time prior to impact. More likely, if any 

such contact did take place at this 

location, the impact was caused 

deliberately; 

c. Despite both alleged drivers having 

stated to the insure of the alleged  

offending vehicle (and each having signed 

a statement of truth) that they were 

unknown to each other prior to the alleged 

“accident”, both had placed the same 

vehicle (namely one Ford Transit van) on 

cover under their respective motor 

insurance policies on a number of occasions 

including an overlapping period between 

27th September 2017 to 12th October 2017: 

It was the insurer’s case that it was 

inconceivable that the two alleged drivers 

could have both placed the same vehicle 

(namely the Ford Transit van) on cover on 

their respective insurance policies, both 

separately and simultaneously, without 

knowing each other at that time. 

 

Both alleged passengers discontinued their claims in 

light of the positive pleading of fraud in the defence. 

However, prior to the discontinuance a Part 20 Claim 

was issued against both alleged drivers in the tort of 

deceit, based on the false representations they had both 

made in respect of the alleged accident and which had 

been relied upon by the insurer, seeking: 

 

1. recovery of an earlier PAV payment; 

2. the additional costs of investigating and 

uncovering the fraudulent actions; 

3. exemplary damages on the basis that both 

alleged drivers were knowing participants in a 

conspiracy to secure unjustified compensation 

payments from the insurer and their conduct in  

Anthony Singh obtains awards of exemplary damages in staged accident claim 

By Anthony Singh 
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staging a contrived accident was calculated by them 

to make a profit at the insurer’s expense.  

 

No response was received from either alleged driver and 

judgment was entered in favour of the insurer on the Part 

20 Claim. 

 

At the assessment hearing the insurer was awarded: 

1. Repayment of the PAV previously made; 

2. The additional costs of investigating the matter; 

3. Exemplary damages in the sum of £10,000 

against each of the alleged drivers; 

4. Costs of the action on the indemnity basis. 

 

In quantifying the award for exemplary damages, 

consideration was given to Axa Insurance plc v (1) 

Financial Claims Solutions (2) Mohammed Auranzaib 

(3) Hakim Mohammed Abdul [2018] EWCA 1330 and 

the £20,000 exemplary damages awarded by the Court 

of Appeal against each of the three Defendants in that 

case.  

It was submitted that the level of conspiracy and 

deception in Axa was greater than in the current matter 

because there was no criticism or allegation of deceit 

against any of the legal representatives who sent CNFs 

on behalf of the alleged injured parties (as there was in 

Axa) but the principled basis of exemplary damages 

remained a punitive award to deter and punish the 

conduct and behaviour involved, proportionate to that 

conduct and behaviour. 

 

An award of £10,000 exemplary damages against each 

alleged driver was sought and the Court agreed that the 

sum of £10,000 was appropriate against each alleged 

driver given the circumstances of the case. 

 

Anthony was instructed by Plexus Law Manchester 

office. 

 

 

 

Anthony Singh obtains awards of exemplary damages in staged accident claim 

Continued… 
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Three recent cases, considered below, have provided 

guidance as to how a court should assess allegations of 

fundamental dishonesty.  

‘When you blame and criticize others you are 

avoiding some truth about yourself’. Deepak 

Chopra 

Amdur v Krylov (13/04/2021, HHJ Blackhouse, County 

Court at Central London) 

Liability was admitted. Causation and quantum were very 

much in dispute. The Claimant, a clairvoyant to the rich 

and famous, sometime TV presenter, and a self-styled 

‘wheeler dealer’ who bought and sold cars, paintings, 

watches and candles, brought claims for general damages, 

loss of earnings, credit hire and physiotherapy following 

a road traffic accident. 

The Claimant claimed to have been unable to have offered 

psychic readings for 2 years after the accident as he had 

been unable to concentrate properly. He said that he ‘just 

lay on my couch’ and did not go out, except for treatment 

during the first few months following the accident.  

The Claimant’s loss of earnings claim was variously 

quantified throughout the claim at £162,500, £100,000, 

£264,087 and £312,500. The Claimant had previously 

obtained a forensic accountancy report, but decided not to 

rely on that report at the pre-trial review. By the date of 

trial, the loss of earnings claim was quantified at 

£150,000, with the Claimant now appearing as a litigant 

in person, having parted company with his solicitors some 

11 months previously. 

 

Proving Fundamental Dishonesty 
By James Hogg  
    

The Claimant’s evidence regarding the intensity and 

duration of his symptoms was undermined by social 

media intelligence and bank statements obtained by the 

Defendant, which showed that the Claimant had 

attended at a charity event 9 days after the accident and 

had then travelled to India at 3 months post-accident. 

Various other entries showed him attending at charity 

events during the 2 year period over which lost earnings 

were sought.  

Contrary to the Claimant’s assertion that he had been 

unable to work, various transfers in his bank statements 

were accompanied with the reference ‘reading’. There 

were also a number of large cash deposits. The Claimant 

explained the ‘reading’ entries as payment for readings 

undertaken prior to the accident; suggesting that he told 

clients not to pay him unless he was ‘100% right’, and 

that this frequently caused a delay in payment.  

That explanation was undermined by the fact that many 

of the payments were from repeat clients. The Claimant 

then suggested that such payments were for candles. 

The trial judge rejected that explanation and found that: 

‘I am prepared to accept that he may not have felt well 

enough to do as many as usual or to work to normal 

capacity, but I am satisfied that he did some readings’.  

From an analysis of the Claimant’s bank accounts, the 

Defendant was able to show that the Claimant sustained 

no loss of income following the index accident.  

The trial judge described the case as ‘unusual’ in that 

the Claimant disavowed the Schedule of  Loss served  
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with the Particulars of Claim (and signed with a 

statement of truth), together with two later emails, 

described as part statement, part updated schedule of 

loss.   

It was noted that the Claimant had been ‘at pains to tell 

the court that he considers that his solicitors had 

exaggerated his claim by putting forward heads of loss 

which he is no longer pursuing’. That is not, in my 

experience, an unusual scenario, especially when a 

claimant runs into difficulty in cross-examination. The 

issue is made worse by the fact that many witness 

statements fail to deal adequately, or at all, with items 

of special damage. 

As to the various financial claims that the Claimant had 

not pursued to trial, the court noted: 

91. The use of the past tense in s57 (‘has been’) 

and the case of Roberts v Kesson [2020] EWHC 

521 both show that abandoning or correcting 

dishonest claims will not necessarily allow a 

claimant to escape a finding of fundamental 

dishonesty. 

The court also noted the difference between a loss which 

was not proven on the evidence- as was found to be the 

case with the Claimant’s credit hire claim- and claims 

which were advanced dishonestly. 

The claim for loss of candle sales was found not to be 

dishonest as the Claimant ‘admitted in his witness 

statement of April 2019 and in cross-examination that 

he made some such sales after the accident’. 

The Claimant’s undoing proved to be his positive and 

maintained averment that he had been unable to work as 

a psychic reader for 2 or more years after the accident. 

The court applied the test for fundamental dishonesty as 

follows: 

 

96. For the reasons I have already given, I have 

found that this was an untrue statement and that 

the Claimant was able to and did do some 

psychic readings following the accident. 

Clearly, he must have known that he did that 

work and I find that in this respect the Claimant 

has been dishonest.  I am also satisfied that this 

is fundamental dishonesty in that the dishonesty 

went to a substantial part of the claim. At its 

lowest, the Claimant was seeking £80,000 for 

lost psychic readings (in the Levine letter) and 

six-figure sums for loss of earnings generally.  

This head of claim formed a substantial 

proportion of the value of the claim and I also 

accept that the presentation of the claim in this 

way adversely affected the Defendant’s ability 

to settle the claim. 

Interestingly, the court went on to find that a claim of 

£10,000 for loss of rental income, found not to be 

proven, was, in any event, ‘not significant in the context 

of this case’. 

Having found the Claimant to have been fundamentally 

dishonest, the court dismissed the claim pursuant to s. 

57 of the Criminal Justice and Courts Act (CJCA) 2015. 

Michael v 1) I E & D Hurford Ltd, 2) NFU Insurance 

[2021] EWHC 2318 (QB) 

Liability was admitted, with the Defendants contending 

that the claims for personal injury, physiotherapy and 

credit hire were fundamentally dishonest.  

There were a number of issues with the Claimant’s 

evidence, including: 

i. That of a claim for 8 sessions of physiotherapy, 

supported by an invoice and discharge report 

detailing notes of those 8 sessions, only one 

 

 

 

Proving Fundamental Dishonesty 
Continued… 
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  session had been undertaken, with the Claimant 

completing home exercises thereafter. When 

challenged, the Claimant claimed that he was 

confused about both the questions posed and the 

nature of the claim; 

ii. Failing, in the context of an assertion of 

impecuniosity, to disclose that he worked part-

time for Asda (in addition to disclosed 

employment with Uber) and to provide wage 

slips for that employment. The Claimant 

immediately admitted this when cross-

examined about his bank statements and 

maintained that he had disclosed that 

employment to his solicitors, but that they had 

failed to note it;  

 

iii. Failing to give disclosure of credit card 

statements; his bank statements showing that 

payments had been made to credit card 

accounts. The Claimant, again, contended that 

he had given the documents to his solicitors and 

was puzzled why they were not before the court.  

At first instance the Recorder found that the Claimant 

‘was not “basically fraudulent”’ and, despite 

dishonesty in certain aspects of the claim, the Claimant 

was found to be honest.  

In reaching that conclusion, the Recorder noted that the 

Claimant had “happily volunteered” information in 

cross-examination and noted: 

“I assume a more determined fraudster – as 

was put to him he was – could simply have said 

absolutely nothing about it. It seems to me that 

the explanation for that being omitted lies in the 

way in which his evidence was prepared. I am 

reluctant to criticise individuals or firms of 

  

 

Proving Fundamental Dishonesty 
Continued… 

    

solicitors or anyone else from who, of course, I 

have not heard, but there are question marks, it 

seems to me, about what went into that 

statement and what was omitted from it.” 

It is however easy to see the limitations of that approach, 

especially in cases in which a claimant realises that the 

‘game is up’ in cross-examination and cynically 

provides a mea culpa in an attempt to avoid a finding of 

dishonesty.  

The single issue on appeal concerned the correct 

approach to s. 57.  

The case serves to highlight the, admittedly rare, 

occasions when there will be a difference between 

whether ‘the claim’ (per CPR 44.16(1) or the Claimant 

(per s. 57(1)(b) of the CJCA 2015) is fundamentally 

dishonest. 

Whilst Julian Knowles J in Sinfield observed (obiter) 

that: 

“60. …it will be rare for a claim to be 

fundamentally dishonest without the claimant 

also being fundamentally dishonest, although 

that might be a theoretical possibility, at least.” 

Stacey J noted: 

51. It may, perhaps, be a less rare occurrence 

than it seems when the benefit of the disputed 

elements of a claim (such as physiotherapy 

treatment, vehicle storage and transportation 

and credit hire fees) are not paid to a claimant 

for their benefit, but paid to the service 

provider, by a claimant’s solicitor.  

The Defendant’s appeal failed, with the High Court 

holding that the Recorder was entitled to conclude from 

the Claimant’s oral evidence in cross-examination that  
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he was not dishonest; noting his lack of familiarity with 

his statement and his ready concessions in cross-

examination.  

What of the fact that the Claimant had signed various 

documents with a statement of truth? Stacey J held that: 

 

49. It is too bold a submission to assert that an 

inaccurate pleading or defective disclosure 

statement is synonymous with the respondent’s 

fundamental dishonesty. 

 

The court referred to the Ivey test for dishonesty and 

found that the Claimant was not dishonest on that basis.  

 

The case underscores the importance of ensuring that 

statements are drafted in the witnesses own language 

(per CPR 32.8 and 32PD.18.1): 

 

22. The lack of familiarity with his statement 

was evidenced from the respondent’s cross 

examination when he explained that he did not 

understand some parts of the statement that he 

was taken to and could shed no light on them 

and appeared unconfident of his ability to read 

English and it is apparent from his evidence 

that English was not his first language. 

Aspiring appellants would also be well-advised to 

consider carefully the wording of the court at first 

instance. Stacey J noted that: 

42. In Haider v DSM Demolition [2019] 

EWHC 2712 (QB) the challenge was to the 

adequacy of the judge’s reasoning in light of the 

claimant’s evidence which was “plainly 

dishonest” thus enabling Julian Knowles J to 

overturn the first instance judge’s conclusion. 

On the facts of that case the plain dishonesty  

was also demonstrably fundamental and went to 

the root of the claim. Similarly, in Roberts v 

Kesson and Anor [2020] EWHC 521 the 

claimant had accepted that parts of his first 

witness statement were dishonest... The findings 

of fact led inexorably to the conclusion that the 

dishonesty that the claimant had admitted went 

to the root of the claim.  

Thorny issues regarding privilege, proportionality and 

practicality arise from Stacey J’s observations at para. 

51 that: 

If the defendant solicitors consider that 

potential dishonesty lies with a claimant’s 

solicitor and not their client then surely their 

attention is better directed at the solicitor firms, 

rather than the hapless client who has 

instructed them?  

…Where, as here, there was a genuine accident 

with genuine injuries and vehicle damage, but 

also aspects of the evidence which appear 

troubling or dishonest, a defendant may, in 

order to prove dishonesty on the part of a 

claimant him or herself, need to explore in 

evidence potential complicity or collusion by a 

claimant with their solicitor. It may depend in 

part on the adequacy of the explanation for the 

inaccuracies provided by the claimant. That did 

not happen in this case. 

Clearly the Defendant did not know until cross-

examination what the Claimant’s evidence would be 

regarding the physiotherapy documentation and his 

failure to understand his statement. How could those 

issues have been raised with the Claimant’s solicitors 

prior to trial?  

 

Proving Fundamental Dishonesty 
Continued… 
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Further, attempts during cross-examination to explore 

what a claimant was told by their solicitors are almost 

always met with an objection that legal advice privilege 

applies.  

There is scope in certain circumstances for defendants 

to rely on the provisions of CPR 44.16(2), although it is 

difficult to envisage how those provisions would have 

assisted the Defendant in this case. 

Elgamal v Westminster City Council [2021] EWHC 

2510 (QB) 

The Claimant sustained a serious knee injury whilst 

exercising at the Defendant’s gym. Liability was 

compromised at 65% in the Claimant’s favour. The 

Claimant contended that the accident had curtailed his 

career as a stuntman, however the Defendant had 

concerns, primarily arising from surveillance evidence, 

that the Claimant was exaggerating his symptoms.  

By the time of the orthopaedic joint statement, the 

experts had viewed the surveillance footage and agreed 

that the Claimant was capable of walking normally, 

using a staircase and using public transport. They were 

agreed that there was no evidence that he could squat, 

kneel or twist on his left knee, and that his symptoms 

did not reasonably prevent him from his current 

freelance work which was of a sedentary and light 

manual capacity.  

The Defendant noted that the Claimant had previously 

presented with an antalgic gait (i.e. limping) when 

examined by the experts. However, as noted by Jacobs 

J in relation to the past loss of earnings claim of 

£67,576.99: 

19. The Defendant’s case on fundamental 

dishonesty did not, however, focus on this 

aspect of the claim actually made. This was for 

good reason. The case of fundamental 

dishonesty concerns the alleged exaggeration 

of the Claimant’s symptoms, including the 

manifestation of a limp, to Mr Unwin and 

others.  

However, there is nothing which suggests that 

this exaggeration, even if it existed, had an 

impact on the claim in respect of past losses that 

the Claimant was putting forward. 

The Defendant was similarly hampered in making a 

fundamental dishonesty submission regarding the 

provisional future loss of earnings claim of £20,000 and 

the future loss of opportunity claim of £307,000, with 

Jacobs J noting that: 

23. …Again, this was for good reason. There 

was no doubt that the undisputed injury had put 

paid to the Claimant’s career as a stunt man, 

regardless of whether the Claimant was 

exaggerating a limp, or difficulties walking or 

anything else. 

The Defendant’s submissions on fundamental 

dishonesty centred on the past care claim of £10,666, 

and on a statement signed by the Claimant shortly after 

service of the Defence in which the Claimant alleged 

that he was unable to sit for any length of time, could 

not walk for more than 20 minutes without the knee 

giving way, and that he ran awkwardly and with a 

noticeable limp. 

Following disclosure of the Defendant’s surveillance 

evidence the Claimant provided a second statement in 

which he described making a significant effort to appear 

‘normal’, and that his body subsequently ‘paid the price’ 

for this.  

A trial, the judge found that the Claimant was  
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was exaggerating the ongoing effects of his injury and 

awarded him damages of £125,321, but refused the 

Defendant’s submission to dismiss the claim pursuant to 

s. 57 of the CJCA 2015, holding: 

“What do I make of this claim?  

The claimant clearly in his evidence believes 

that he is disabled to a greater extent than I 

have found. He gave clear evidence that he was 

making adjustments to get into the car that were 

not visible to me. From his perspective he was 

not lying. However objectively he was 

exaggerating and so as a fact was lying.  

It is not just a case of looking at what claimant 

claims v. what he’s recovered. The reality of 

why he’s not recovered the major head of claim, 

future loss of earnings is the failure to produce 

the evidence to establish a difference between 

what a stuntman earns and sedentary 

employment. His lies played no part in this 

aspect of the case.  

Although I have not accepted the level of his 

ongoing disability and therefore found there 

was an exaggeration; there was an 

exaggeration as to the level of the ongoing 

disability arising from a very serious base 

injury.  

Those findings were not fundamental to this 

case. They certainly did not result in a 

reduction in general damages to the level the 

defendant submitted or indeed anywhere near 

that level, nor did they result in a loss of a Smith 

v Manchester award.  

The claimant was thus not fundamentally 

dishonest and my awards stand.”   

 

On appeal, the Defendant argued that the words 

‘potentially adversely affected’ within the Sinfield 

definition of fundamental dishonesty indicated that the 

court should be concerned not only with the claim that 

was actually advanced, but with the claim that might 

potentially have been put forward in the light of the 

alleged dishonesty had the surveillance evidence not 

been disclosed.  

Jacobs J rejected that proposition: 

70. I do not accept the full width of this 

approach. The relevant statutory word is 

“fundamental”. That is the only statutory word, 

and paragraphs [62] and [63] in Locog should 

not be read as though they are a substitute for 

it… 

71. The Defendant’s argument, based on the 

word “potentially”, loses sight of the need for 

the dishonesty to go the root of the claim. It 

invites enquiry into what claims might have 

been advanced, even if they were not actually 

advanced. It is difficult to see how a claim 

which was not actually advanced can be said to 

have been fundamentally dishonest... I do not 

consider that the Locog case is to the contrary 

effect. Julian Knowles J was considering a 

dishonest claim for gardening expenses that 

was actually made. He was not considering 

dishonesty in the context of a claim that was not 

actually made, but which might theoretically 

have been made.  

72. Ultimately, it seems to me that the question 

of whether the relevant dishonesty was 

sufficiently fundamental should be, and is, 

really a straightforward “jury” question: as 

HHJ Harris QC said, it is a question of fact and 
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 degree in each case as to whether the 

dishonesty went to the heart of the claim. That 

must involve considering the dishonesty relied 

upon, and the nature of the claim – both on 

liability and quantum – which was actually 

being advanced. 

Therefore, whilst the court will analyse abandoned or 

reduced heads of loss when considering fundamental 

dishonesty, it will not speculate as to claims that might 

have been advanced. 

As to the type of evidence that might be required, 

Jacob’s J noted that: 

75. … In my view, where there is room for 

dispute as to the impact of alleged dishonesty 

on a particular head of claim, then the 

Defendant – who bears the burden of proving 

fundamental dishonesty – will need to lay the 

necessary groundwork for its argument; for 

example, by eliciting from experts that their 

opinion on a particular head of loss would be 

different if a claimant’s case as to the extent of 

injury were accepted or rejected. 

The decision of the trial judge was upheld with the 

appeal court declining to find dishonesty in 

circumstances where the judge below had not done so: 

94. In the present case, the judge held that the 

Claimant clearly in his evidence believed that 

he was disabled to a greater extent than the 

judge had found. The judge went on to say that, 

from the claimant’s perspective, he was not 

lying. In my view, these findings negate a 

necessary requirement for a finding of 

dishonesty, since they can only be read as a 

finding that the Claimant had a genuine belief 

in the facts which he represented. That finding 

must relate both to the Claimant’s evidence in 

the witness box at trial, and statements to 

similar effect to doctors at an earlier stage. The 

judge did not find that the Claimant had 

(subjectively) lied to him in his evidence, or that 

he had (subjectively) lied in the statements that 

he made to doctors’. 

 

Practice Points: 

i. Be realistic and try to identify at an early stage 

which heads of loss are likely to be 

fundamentally dishonest and which are likely to 

fail for want of evidence. A targeted and 

proportionate approach will be more persuasive 

at trial. 

 

ii. Ensure that all previous Schedules of Loss are 

in the bundle. I often see trial bundles that only 

contain the final Schedule. As the court noted in 

Amdur, abandoning or correcting dishonest 

claims will not necessarily allow a claimant to 

escape a finding of fundamental dishonesty. 

 

iii. Respond fully to the Schedule of Loss in the 

Defence. This will ensure that the areas of 

dispute are properly identified prior to 

disclosure, and will assist in ensuring that full 

and proper disclosure relevant to those issues is 

provided.  

 

iv. Ensure that witness statements are drafted in the 

witnesses own language so as to prevent, or at 

the least reduce, any later argument that they 

have not understood the contents.  
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v. Consider whether Pt. 18 Questions are 

required, either before or after witness 

statement exchange, to clarify any areas of 

ambiguity and to ensure that any evidence 

of concern is directly addressed by the 

claimant. 

 

vi. Seek disclosure of bank statements if there 

are any concerns as to whether the claimant 

has continued to work or may have had 

alternative sources of income. 

 

vii. Consider whether, as suggested in 

Elgamal, expert evidence is required on the 

impact of any alleged dishonesty on the 

value of the claim.  

 

James Hogg 
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 The introduction of QOCS was supposed to be a cost neutral 

exercise, benefiting the Defendant insurer who no longer 

had to pay an uplift for running a case to trial or the cost of 

an ATE insurance policy, with the quid pro quo being that 

the successful Defendant would not be able to enforce a 

costs order against the Claimant whose claim failed.  

Those benefits being almost instantly (and conveniently) 

forgotten, Defendants turned to complain about the cases 

where they won, but could not enforce their costs.  There are, 

of course, cases where a Claimant is awarded damages at 

trial, but less than the sum offered by way of CPR36 offer, 

such that the post-offer costs can be set off against damages, 

although it would be a rare case where there was sufficient 

awarded in damages to cover the costs of the trial.   

Moreover, the Supreme Court’s decision in Ho v Adelekun  

[2021] UKSC 43 makes it clear that there should be no set 

off as between any costs owed by the Defendant to the 

Claimant and those which the Claimant might incur to the 

Defendant.  That decision (described by one commentator as 

‘astonishing’) falls outside the current article.  

That leaves two scenarios where a successful Defendant can 

enforce a costs order against an unsuccessful Claimant and, 

more importantly, go beyond the mere sums of money which 

might be at stake and ordered in the Claimant’s favour.  

Those provisions are set out in CPR44.15 and CPR44.16.   

CPR44.16 will be well known to regular readers.  After all, 

this is a Fraud newsletter.  The rule, of course, provides that 

if the case is found (and only on the balance of probabilities) 

to be fundamentally dishonest, the Court can (and will 

normally) order that the fraudulent Claimant should not  

 

only lose any damages to which he would be entitled but 

for his fraud, but that the Defendant should be entitled to 

enforce its costs of the action against him.  

CPR44.15, however, is slightly less common in day to day 

personal injury practice.  Part of that is because of the 

industrial nature of the work: a specialist firm is unlikely 

to run unmeritorious or misconceived claims.  It is worth 

recalling what the rule actually says. 

44.15  Orders for costs made against the claimant may be 

enforced to the full extent of such orders without the 

permission of the court where the proceedings have been 

struck out on the grounds that – 

(a) the claimant has disclosed no reasonable grounds for 

bringing the proceedings; 

(b) the proceedings are an abuse of the court’s process; or 

(c) the conduct of –  

(i) the claimant; or 

(ii) a person acting on the claimant’s behalf and 

with the claimant’s knowledge of such conduct, is 

likely to obstruct the just disposal of the 

proceedings. 

Clearly, (a) and (b) serve to dissuade wholly 

unmeritorious (but not dishonest) claims from being 

brought but the third limb is more wide-ranging.   

 

The analysis is simple:  

 

1. There must be conduct which is likely to obstruct 

the just disposal of the proceedings; 

2. That conduct must be sufficiently heinous to  

 

Claimant’s material change of evidence on central issue in case deemed conduct likely to interfere with just 
disposal of proceedings, leading to strike out and enforceable costs under CPR44.15 

            By David Boyle 
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warrant the action being struck out; 

3. If that strike out is ordered by the Court, the 

costs are then enforceable against the Claimant 

as of right, without any discretion from the 

Court (as one sees in CPR44.16).  The logic, on 

the face of it is that for the Court to strike out 

the claim, the conduct must have been heinous 

in any event, so the enforcement sanction would 

fall to be engaged.    

In the normal course of events, A recent case in the 

Birmingham County Courtm Rakowski v Chemflex 

Limited, HHJ Ingram (18 & 19 May, 18 June and 20 July 

2021) saw an interesting and potentially novel crossover 

between the jurisdictions of CPR44.15 and CPR44.16. 

The Claimant, a Polish national with limited English 

(who gave evidence through an interpreter so skilled 

that he could provide simultaneous translation), was 

employed as a casual labourer to undertake one day’s 

work at the Defendant’s bathroom showroom. 

Sometime after lunch, he sustained catastrophic injuries 

to his left (non-dominant) hand leading to the complete 

loss of all four fingers. The circumstances of the 

accident and the injury were in issue and the matter fell 

to be tried on the preliminary issue of liability.   

The Claimant’s case was that he had been given a 

hammer and told to partially demolish a concrete panel 

fence between the rear of the premises and an 

overgrown embankment leading down to the local 

canal. There was an issue about the type of hammer 

provided. The original Particulars of Claim suggested 

that it was a lump hammer, whilst the witness statement 

(and a formal amendment to both the Particulars of 

Claim and the Reply, with translation, shortly before 

trial) suggested that it was, in fact, a standard domestic 

hammer with a wooden handle and a small head. In the  

 

 witness box, the Claimant suggested that the hammer in 

question was, in fact, somewhere between the two, but 

repeated that he had been given it by the Defendant. 

His evidence was that he had hit the (already cracked) 

second panel from the ground with the hammer provided, 

that the panel had dropped out unexpectedly, his hand had 

followed through, and the third through sixth panels had 

shuttered down, trapping his hand. It was therefore said, 

on his behalf, that that he had been instructed to 

undertake an unsafe job in an unsafe manner with 

inadequate training and equipment, and that whilst there 

was some contributory negligence on his part, primary 

liability rested with the Defendant.   

There was no issue that the Claimant was found with his 

hand trapped in the fence, but the Defendant denied any 

need to repair the fence, or giving him any instructions to 

that effect, or supplying him with a hammer. Whilst no 

search for the hammer was undertaken immediately after 

the accident, it could not be seen on a contemporaneous 

video. Searches several years post-accident showed the 

scene apparently unchanged, but no sign of any hammer.  

The only three people working in the business (save for 

the Claimant) were the owner and his wife (Mr and Mrs 

Omer), and their manager (Mr Fareed), all of whom came 

to court to deny giving any instructions about the fence 

to the Claimant.  

It was agreed between the parties that if the instruction 

had come from the Defendant, its servants or agents, 

primary liability would attach, whilst if it did not, the 

claim would fail. The identity of the person giving the 

instruction (if any) was thus central to the case. 

The Claimant’s witness statement stated that the person 

instructing him to undertake work on the fence was the 

owner of the Defendant company, Mr Omer, with whom 

Claimant’s material change of evidence on central issue in case deemed conduct likely to interfere with just 
disposal of proceedings, leading to strike out and enforceable costs under CPR44.15 
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  he had spoken some 12 months post-accident to ensure 

that the accident was properly reported. 

In the witness box, before confirming his statement, and 

without prior warning of the impending change in 

evidence, the Claimant averred that the instructions had 

actually come from a man wearing blue overalls, who 

wasn’t Mr Omer (who had already left the premises to 

price up a job), or Mrs Omer (who was clearly not a 

man), or Mr Fareed (who did not wear overalls, 

preferring a suit in his role as a salesman). The Claimant 

maintained that this man must have been employed by 

the Defendant: Who else would have been there to give 

him the instruction and/or the hammer? 

The evidence was concluded over 1½ days on 18 and 19 

May 2021 and the matter was adjourned to 18 June 2021 

for oral submissions.  

The Defendant’s submissions on primary liability were 

threefold: (a) that the Claimant had not, in any event, 

come up to proof because of the various inconsistencies 

in his evidence, not least the reference to the man in blue 

overalls who had not been referenced at any stage until 

he entered the witness box; (b) that the reference to the 

man in the blue overalls was not simply a mistake, but a 

deliberate, and fundamental, piece of dishonesty to 

maintain the claim once it was apparent that Mr Omer 

and Mr Fareed were there to be cross-examined and to 

deny any involvement in the Claimant’s alleged 

instruction; and (c) that the change in the Claimant’s 

case, arising in the circumstances in which it did, was 

not merely fundamentally dishonest, but also an abuse 

of process, such that his claim fell to be struck out on 

the basis that the conduct of the Claimant was likely to 

obstruct the just disposal of the proceedings.   

That last point had been raised between the parties at the 

 

conclusion of the Claimant’s evidence, but the limited 

time available meant that the decision was taken to hold 

back the point until the conclusion of the evidence, 

rather than cause additional problems as to whether the 

Defendant would be put to its election by making such 

a submission at the conclusion of the Claimant’s 

evidence.  It was important, because it was open to the 

judge to conclude that the memory was genuine, but 

mistaken, rather than a deliberate piece of dishonesty.  

Having reserved judgment, HHJ Ingram delivered an 

oral judgment on 20 July 2021, concluding that the man 

in the blue overalls was, in fact, a dishonest invention 

by the Claimant when faced with the Defendant’s 

witnesses, rendering the claim fundamentally dishonest.  

More importantly, she also concluded that the very 

specific circumstances in which the new evidence came 

to light, when the Defendant could not conceivably 

respond save to deny in the face of the Court that any 

such man existed, was conduct which served to obstruct 

the just disposal of the proceedings.  The Claimant had 

already taken the opportunity to amend his pleadings 

shortly before trial. In the circumstances, it was not 

simply a matter of dismissing the claim as 

fundamentally dishonest and then considering the 

enforceability of costs under CPR44.16, but rather, it 

was appropriate to strike out the claim as an abuse of 

process, triggering enforceability under CPR44.15.  

This was an important conclusion for two reasons: 

firstly because the Court was not, of course, bound to 

conclude that the claim was fundamentally dishonest, 

and secondly because CPR44.15 is an automatic trigger.  

As it transpired, because of the parallel finding of 

fundamental dishonesty, the issue did not arise. 

The Order (wording agreed by the parties) made it clear  

Claimant’s material change of evidence on central issue in case deemed conduct likely to interfere with just 
disposal of proceedings, leading to strike out and enforceable costs under CPR44.15 
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what even if the matter had not been struck out, the 

claim would have been dismissed as having been 

fundamentally dishonest, which would have led to the 

same result on costs, and that the Claimant had not 

actually come up to proof in any event.  

The Claimant being a man of straw, an order was made 

for a payment of £10,000 on account and the remainder 

of the Defendant’s costs be stayed generally with liberty 

to apply.  

Comment: This is a particularly unusual set of 

circumstances and a particularly unusual but pleasing 

result for the Defendant and its insurers, representing, as 

it does, another method by which to defend an 

unmeritorious claim. There is certainly scope for the 

application to be made earlier, and more specifically at 

the end of the Claimant’s evidence. There may also be 

circumstances where the claim is not, in itself, 

fundamentally dishonest, but the conduct is similarly 

seismic in its effect. Whether the Court will entertain a 

similar application in those circumstances remains to be 

seen. It is important to note that formal amendment of 

the Claimant’s pleadings (which were still nevertheless 

silent as to the man in blue overalls) occurred as late as 

the pre-trial review. 

David Boyle was instructed by Sarah Ezzat of 

Weightmans on behalf of Ageas Insurance. 

 

 

Claimant’s material change of evidence on central issue in case deemed conduct likely to interfere with just 
disposal of proceedings, leading to strike out and enforceable costs under CPR44.15 

            Continued… 

 

 

 



  

20 
0161 214 6000                         civilclerks@deanscourt.co.uk                  WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

  

The Civil Liability Act 2018 introduced a package of 

reforms, namely The Whiplash Injury Regulations 

2021, CPR PD27B and the Pre-Action Protocol for 

Personal Injury Claims below the Small Claims Limit in 

Road Traffic Accidents (‘SCT Protocol’), with one of 

the main drivers being to disincentivise exaggerated and 

fraudulent low value claims arising out of RTAs. This 

article seeks to provide an overview of how some of the 

familiar fraud indicators might be dealt with in light of 

the reforms, as well as considering whether the 

idiosyncrasies of the SCT Protocol will simply permit 

new avenues of fraud to evolve. 

The SCT Protocol applies to RTAs which occurred on 

or after 31 May 2021 where the claimant values the 

claim at no more than £10,000 including a claim for 

‘damages for injury’ at no more than £5,000. At the 

outset, it ought to be noted that the damages for injury 

claim is to be assessed by reference to a new tariff 

implemented by The Whiplash Injury Regulations 2021. 

For context, the new tariff values a two-year injury at no 

more than £4,215 in the absence of any minor 

psychological injury or ‘exceptional circumstances’ – 

considerably lower than the provisions of the JC 

Guidelines (15th Edition).  

In light of this and given it is invariably in the interests 

of claimants, and more particularly their representatives, 

to escape the limited costs recovery of CPR Part 27, an 

obvious area of concern is that of exaggerated claims. 

These may arise by alleging a multi-site injury that does 

not fall to be considered by the tariff or by simply 

valuing the injuries in excess of the £5,000 threshold by 

reason of prognosis. For this reason, it is likely that  

 

cases of conscious exaggeration will continue to 

pervade claims commenced in the SCT Protocol. 

However, compensators may find exaggeration (even if 

only unconscious) to be particularly prevalent in 

circumstances where proceedings have to be 

commenced to determine liability if either liability has 

been denied in full or, if only in part, the claimant 

nonetheless chooses to argue that the defendant is liable 

in full. This route stalls compliance with the SCT 

Protocol, the re-commencement of which will only 

follow a liability judgment whereupon a claimant will 

only then need to obtain a medical report. By this stage, 

the two-year anniversary of the accrual of the cause of 

action may have long passed and even a small element 

of unconscious exaggeration in a claimant’s reporting to 

the medical expert may take the matter beyond the 

prognosis period provided by the tariff and therefore 

into a different track. For this reason, it is submitted that 

compensators ought to continue to examine in detail the 

contemporaneous records as against the alleged injuries 

and prognoses, and to potentially seek an indication of 

the claimant’s recovery at the initial liability hearing. If, 

on the back of this, a section 57 CJCA 2015 submission 

is not successful in respect of an alleged exaggerated 

claim, there may nonetheless be scope to limit the 

claimant’s costs to those recoverable under CPR Part 27 

by CPR 26.10 or otherwise.  

The SCT Protocol draws a distinction between ‘protocol 

vehicle costs’ and ‘non-protocol vehicle costs.’ The 

distinction is important because credit hire charges fall 

within the latter category. It is therefore possible for 

a credit hire claim to push the matter outside the scope 

Fraud in the Context of the RTA Small Claims Protocol 

  By Joseph Price  
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of the SCT Protocol even if the claim for damages for 

injury is valued at £5,000 or less. Accordingly, in 

recognition of this being a potential route for greater 

costs recovery, compensators ought to continue to 

properly scrutinise hire claims, in particular those that 

are suspected of being inflated. Similar abuse of the 

exceptions to the application of the SCT Protocol may 

also arise in respect of alleged ‘vulnerable road user’ 

cases, which include motorcyclists, cyclists and 

pedestrians.  

The various liability responses open to a compensator 

are set out at clause 6.6 of the SCT Protocol. A response 

it required within 30 days of the claim being accepted. 

Whereas a failure to respond under the RTA Protocol 

means that the matter simply drops out, a failure to 

respond under the SCT Protocol affixes the 

compensator with a full admission of liability and the 

matter proceeds accordingly.   

Assuming however that the compensator does respond 

one option, particularly relevant for LVI cases, is to 

admit fault but to dispute that the accident caused any 

injury to the claimant. In these circumstances, the SCT 

Protocol goes some way to dealing with the typical LVI 

argument in that it requires the medical expert to 

comment on the causation dispute in their report. It is 

hoped, but not assumed, that in such a situation the 

medical expert would have sight of the claimant’s 

medical records. However, the absence of any such 

express provision, coupled with the SCT’s limited 

requirement for disclosure and the narrow timeframe to 

consider any disclosure before a final hearing, is likely 

to be a significant factor weighing on compensators’ 

decisions to dispute that the accident caused injury even 

following the disclosure of the medical report. It ought 

to be noted that by clause 8.9(2) of the SCT Protocol, 

this option remains open to a compensator after 

receiving the medical report even if they have 

previously admitted liability. In either situation, the  

 

  

Fraud in the Context of the RTA Small Claims Protocol      Continued…  

   
dropped from the SCT Protocol and it is then for the 

claimant to issue proceedings. 

As has been noted, the consequences of a compensator 

not responding to liability are stark. If a compensator 

suspects that a claim may be fraudulent but is not in a 

position to make that positive assertion at the point the 

response is due, it would seem appropriate to initially 

deny liability (since alleging fraud is not one of the four 

options in any event) and to thereafter make the 

allegation in accordance with clause 4.5(2) of the SCT 

Protocol. That said, the initial response does require 

something more than a bare denial. Clause 6.6(2) of the 

SCT Protocol stipulates that the compensator must “set 

out the defendant’s version of events and provide any 

evidence in support.” However, noting that this 

provision is not overly prescriptive as to what is 

required, compensators might be advised to be cautious 

about making positive assertions of fraud at this early 

stage, particular if the evidence to substantiate such an 

allegation is incomplete and/or uncertain. The 

compensator’s response must bear a statement of truth 

from the defendant after all. Owing to the practical 

difficulties in gathering such evidence within the initial 

response period, it is submitted that the wording of 

clause 4.5(2) of the SCT Protocol envisages that the 

precise allegation will not be formulated until a later 

stage in any event.  

It therefore seems that despite the policy drivers behind 

its implementation, there remains scope for fraud and 

fundamental dishonesty in cases that are commenced in, 

and those that ought to have been commenced in, the 

SCT Protocol. Whilst a significant proportion of low 

value RTA claims will be caught by, and ultimately 

conclude within, the SCT Protocol, compensators ought 

to remain alive to its obvious exceptions being abused 

to ensure that the reforms continue to deliver their 

purpose of reducing the overall cost of these claims 

being dealt with.  
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Fundamental Dishonesty in Industrial Disease Cases 
By Mark Bradley 

   

Over recent years, there has been a rise in noise induced 

hearing loss claims.  One might have thought that, given 

the difficulty and complexity of noise induced hearing 

loss cases, ‘fundamental dishonesty’ would be unlikely 

to be a live issue in such cases. 

The risk is that any case where the claimant’s evidence 

is not preferred at trial could then be deemed to be 

fundamentally dishonest. 

The question that arises is: when a judge uses words to 

describe the claimant’s evidence such as ‘inconsistent’, 

‘evasive’, and ‘not the truth’, is it enough to find a 

claimant ‘fundamentally dishonest?’ 

In James v Diamanttek [2016], a claim for noise induced 

hearing loss, Mr James was employed by Diamanttek as 

a diamond driller and then a plant operator between 

2003 and 2013.   

The job required the claimant to work in a noisy 

environment and the case turned on a dispute as to 

whether the employer, Diamanttek, provided ear 

protection and whether its use was enforced. 

The claimant’s case was that he had not received ear 

protection and that he had not received any training or 

warnings as to the potential harm of working in a noisy 

environment. 

This was disputed by Diamanttek who were able to 

adduce evidence that the claimant had been provided 

with personal protective equipment (PPE) throughout 

the whole course of his employment. 

The deputy district judge dismissed the claim finding 

that ‘the claimant has not been telling the truth’ about  

 

  

his use of hearing protection. 

However, in relation to the question of fundamental 

dishonesty, the judge found that whilst the claimant had 

not been telling the truth, his dishonesty did not equate 

to him being a ‘dishonest person’. 

The defendant appealed the decision and citing Gosling, 

HHJ Gregory agreed that the test in Rule 44.16 had been 

met. 

In short, the use of the hearing protection was 

‘fundamental’ to the case and as the trial judge had 

found the claimant had lied about this issue, the test was 

satisfied and QOCS protection was removed. 

In Holderness v Crossland Plastics Limited [2018], a 

claim for noise induced hearing loss was brought, where 

it emerged that the claimant had brought a similar claim 

seven years previously and had lied about his date of 

knowledge. 

In June 2011, Ray Holderness brought a claim for noise 

induced hearing loss.  His then solicitors, Heptonstalls 

LLP, served a letter of claim on his previous employer, 

Crossland Plastics Limited, confirming that the claimant 

had entered into and signed a conditional fee agreement 

which would attract a success fee if the claim was 

successful. The employer's insurers, Allianz, denied the 

claim and eventually closed their file having heard 

nothing from the claimant for some time. 

Almost seven years later, in March 2018, Allianz 

received a second letter of claim; this time from Slater 

and Gordon Legal Solutions. The letter of claim again 

alleged the claimant had suffered noise induced hearing 
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loss, due to employment with four former employers, 

including the now defunct Crossland Plastics Limited. 

However, it emerged that the claimant had already 

issued proceedings in the claim, in December 2017, 

some three months before serving the second letter of 

claim. 

Within the issued proceedings the claimant had signed 

a statement of truth verifying the contents of his 

particulars of claim which included the assertion that the 

claim had been brought within three years of his date of 

knowledge for the purposes of sections 11 and 14 of the 

Limitation Act 1980.  In particular, the claimant claimed 

he only became aware of his hearing loss in December 

2014 after attending a hearing loss clinic where he was 

advised that his hearing loss may be due to noise 

exposure. 

The claimant also informed his medical expert, 

Professor Jarrod Homer, at his examination in March 

2018 that he had only been aware of a hearing problem 

for approximately three years (i.e. since March 2015) 

and that "before then, he had always considered his 

hearing to be 'normal' for his age, gradually getting 

worse". 

This could not of course have been true in light of the 

2011 claim which had been abandoned. 

After sending a copy of the 2011 letter of claim to the 

claimant's new solicitors (making clear the existence of 

the first claim) they quickly filed a notice of 

discontinuance.  The defendant made an application to 

have the notice of discontinuance set aside, to seek a 

finding of fundamental dishonesty against the claimant, 

and for an order reversing the claimant's QOCS 

protection. 

The hearing of the application took place before District  

Judge Heels at Huddersfield County Court.   

The claimant appeared in person, his solicitors having 

declined to represent him apparently once they were 

made aware that he had apparently lied about his date of 

knowledge in relation to his hearing loss and the 

possibility it was related to his employment. 

The claimant admitted making the earlier claim in 2011 

but claimed that he did not think he had been 

fundamentally dishonest in bringing a second claim.  He 

explained that he was enticed into making a second 

claim by what he described as a very persistent and 

dishonest claims handler who had cold-called him from 

the now defunct claims management company Zebra 

Claims. 

The claimant said he had told the claims handler about 

the previous claim and that he was now 'timed out', but 

was repeatedly told by the Zebra Claims representative 

that given that the claim had not gone to court, nobody 

would ever know about the earlier claim.  He claimed 

he was also told that if he made the claim again, he 

would receive around £10,000 in compensation.  With 

this advice and enticement, the claimant eventually 

relented and agreed to go along with the second claim. 

He was then referred to Slater and Gordon who 

contacted the claimant to progress the claim.  At the 

hearing the claimant confirmed that he had read the 

particulars of claim, had signed the statement of truth, 

and that he knew it was a lie.  He also accepted that he 

would have continued with the claim if he had not been 

found out. 

DJ Heels found that the issue of limitation is a 

fundamental part of litigation and therefore the 

claimant's lies had gone to the heart of this claim.  As 

such, the finding of fundamental dishonesty had to be  
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  made.  

The judge set aside the notice of discontinuance and 

overturned the claimant's QOCS protection enabling the 

defendant to recover its costs of the action. 

Whilst clearly each case will turn on its facts, these cases 

send out a significant warning to dishonest claimants 

that the opportunity of seeking a finding of fundamental 

dishonesty either under s57 of the Criminal Justice and 

Courts Act to have the entire claim dismissed, or in 

relation to the loss of QOCS costs protection under CPR 

44.16, applies to all types of injury claims, including 

disease claims such as Noise Induced Hearing Loss. 

 

Mark Bradley 
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Legal Update: Costs Against Costs Set-Off in a QOCS Case 
By Alex Taylor  

In a previous article in this newsletter (Costs off setting 

in a QOCS Case: how to make sure your clawback does 

not end up a draw back) a line of cases was considered 

holding that a defendant to a personal injury claim 

which is subject to qualified one-way cost shifting 

(QOCS) may set-off an award of costs in its favour 

against costs which it is liable to pay to a claimant. 

There was analysis of the circumstances in which a set-

off against costs was likely to be ordered and when it 

was not, some relevant considerations when seeking a 

costs set-off order and what the future may hold for this 

area of law. At that time, a set-off of costs against costs 

appeared to be an available means of circumventing the 

restriction on enforcement of costs orders in a 

defendant’s favour under the QOCS rules. 

Since that article was written, the Supreme Court has 

handed down judgment in Ho v Adelekun [2021] UKSC 

43. The court was asked to rule on the interrelationship 

between the QOCS limitation in CPR rule 44.14: 

44.14—(1) Subject to rules 44.15 and 44.16, orders for 

costs made against a claimant may be enforced without 

the permission of the court but only to the extent that the 

aggregate amount in money terms of such orders does 

not exceed the aggregate amount in money terms of any 

orders for damages and interest made in favour of the 

claimant 

and the court’s ability to order a set-off of costs against 

costs which appears in CPR 44.12: 

44.12—(1) Where a party entitled to costs is also liable 

to pay costs, the court may assess the costs which that 

party is liable to pay and either— 

 

 

(a) set off the amount assessed against the amount the 

party is entitled to be paid and direct that party to pay 

any balance; or 

(b) delay the issue of a certificate for the costs to which 

the party is entitled until the party has paid the amount 

which that party is liable to pay. 

The Supreme Court has resolved the issue in a manner 

which restricts the utility of costs set-off for defendants, 

but probably does reflect the original intention behind 

the QOCS rules. In short, the Supreme Court held that a 

set-off of costs against costs is simply a method of 

enforcement, like many other methods available such as 

attachment of earnings, orders for sale of property and, 

indeed, set-off against damages. None of these methods 

of enforcement stand apart from rule 44.14. Rather, the 

correct interpretation is that they are all subject to it. 

The position as it now stands is therefore that defendants 

remain free to apply for permission to set-off costs 

against costs under rule 44.12 but their entitlement to do 

so is limited to by CPR 44.14 to the aggregate amount 

in money terms of any orders for damages and interest 

made in favour of the claimant. 

In those circumstances the principal circumstance in 

which a costs against costs set-off will benefit a 

defendant is likely to be where the lion’s share of 

damages have already been paid, perhaps as interim 

payments, but the defendant which benefits from a costs 

order in its own favour also has an outstanding liability 

for the claimant’s costs. In those circumstances it may 

favour a defendant to seek an order setting-off its own 

entitlement to costs against those that it must pay to the  
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Legal Update: Costs Against Costs Set-Off in a QOCS Case 
Continued…  

claimant, instead of paying all those costs and then 

trying to recover money back from the claimant in 

satisfaction of its own costs. 

As a practice point, it is useful to note that Lord Briggs 

and Lady Rose expressed their doubt as to the 

appropriateness of a matter of rule interpretation such as 

this being referred to the Supreme Court at all. In their 

view matters of ambiguity such as this should be 

resolved by the Civil Procedure Rules Committee. 

A further point to note (see paragraph 32 of the Supreme 

Court judgment) is that QOCS does not prevent a court 

from weighing up the relative successes and failures of 

the parties to the litigation and making a single 

composite costs order which reflects a mixed outcome 

on various issues in the case. This is effectively an 

informal set-off ‘by the back door’. In this author’s 

experience courts are rarely enthusiastic about making 

split issue costs orders, save in the clearest of cases. 

Inviting a judge to do so and then to express it as a single 

composite costs order in an effort to work around the 

QOCS regime is likely to prove extremely difficult. 

However, there is support in principle for a judge’s 

ability to do so at Supreme Court level. 

The law is now clear, unless the CPRC elects to tinker 

further, but, in this author’s opinion, that is unlikely. 

Alex Taylor 
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