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“In a time of deceit telling the truth is a 

revolutionary act.” 

George Orwell 

Welcome to the Spring edition of our newsletter.  

We were delighted that since our last newsletter 

Chambers was awarded the “Regional Set of the Year” 

at the Chambers & Partners Awards in November 2020. 

The award reflects our hard work, commitment, and 

success in providing the highest levels of service and 

client care. We remain indebted to you for your 

continued support of Chambers and the fraud team in 

particular. 

The last six months have been a busy time for the fraud 

team. Despite the challenges of remote hearings we 

have continued to achieve excellent results. Examples 

posted on our website have included findings of 

fundamental dishonesty and continued success in 

contempt proceedings. Simon McCann’s committal 

case of Zurich v Barnicoat & Craze [2020] EWHC Civ 

3127 (QB) attracted national press coverage. Two 

Claimants were given prison sentences for fraudulently 

claiming they had fallen down a drain and attracted the 

headline “The Great Drain Robbery”! Matthew 

Hooper’s recent success in securing a finding of 

fundamental dishonesty in an employer’s liability claim 

before the Designated Civil Judge in Manchester, His 

Honour Judge Bird, is set out in a case note for you to 

read. 

Simon McCann and James Patterson have provided an 

 

Editorial 
By Zoe Earnshaw 

earnshaw@deanscourt.co.uk  
 

 

  By Daniel Glover  

insightful article looking specifically at the challenges 

that arise in defending fraudulent claims at remote trials 

and draw upon the collective experience of the team.  

Robert McMaster reviews the recent decision of 

Mustard v Flower and Ors [2021] EWHC 846 (QB) 

where the High Court considered whether there is a 

requirement to plead fundamental dishonesty. Victoria 

Heyworth brings us an update in the context of clinical 

negligence litigation and helpfully summarises some of 

the recent noteworthy decisions. The thorny issues of 

when findings of dishonesty should be made and how 

the Court should approach them are carefully analysed 

by Alex Poole. Finally Gareth Poole brings us a detailed 

discussion of two recent credit hire cases.  

We hope you enjoy the newsletter and as ever we value 

all feedback. Please feel free to contact me on my direct 

email address earnshaw@deanscourt.co.uk. 

 

ZOE EARNSHAW 

5 May 2021 

 

mailto:earnshaw@deanscourt.co.uk
https://deanscourt.co.uk/our-barristers/zoe-earnshaw
mailto:earnshaw@deanscourt.co.uk
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Given the ethical restrictions on pleading fraud without 

reasonably credible material to do so, it is unsurprising 

that defences to suspicious claims falling short of that 

threshold often make reference to the disapplication of 

qualified one-way costs shifting or section 57 of the 

Criminal Justice and Courts Act 2015 in the event that 

the claim is determined to be fundamentally dishonest. 

This contingent pleading has not to date routinely 

attracted much controversy and has been rarely objected 

to by claimants’ representatives. However, such 

objections may at least in the short term become more 

commonplace given the judgment of Master Richardson 

in Mustard v (1) Flower (2) Flower (3) Direct Line 

Insurance [2021] EWHC 846 (QB) where the 

defendant’s application to plead fundamental 

dishonesty on a “contingent” basis was refused. It is 

necessary therefore to have an appreciation of the 

judgment and its likely consequences. 

This article will argue that the judgment is in a number 

of respects helpful to defendants facing suspicious 

claims where there is insufficient material to justify a 

positive pleading of fraud and in fact leaves such 

claimants in a worse position. 

The claim arose out of a road traffic accident in January 

2014. Liability was not in issue. The claimant had a 

complex medical history, and her case was that the 

collision caused her to sustain a subarachnoid brain 

haemorrhage and a diffuse axonal brain injury such as 

to have left her with cognitive and other deficits. The 

defendant’s case was that the impact was relatively 

minor whereas, on the claimant’s case, it was at least a 

“medium velocity impact”. In turn, the defendant’s  

Contingent Pleading of Fraud: A Review of Mustard v Flower and Ors [2021] 
EWHC 846 (QB)          By Robert McMaster  

experts concluded that the claimant had suffered no 

brain injury, whereas the claimant’s experts said she had 

suffered a serious brain injury (albeit the manifestations 

of that injury were “subtle”). The disciplines of the key 

experts included neurology, neuropsychology, 

neuroradiology and audio-vestibular medicine. Joint 

reports had been prepared and the claim was set down 

for a two-week trial in November. 

The defendant applied to amend the contents of the 

defence. The amendments sought to do broadly three 

things: (i) to modify the description of the forces 

involved in the accident, (ii) to provide a more detailed 

exposition of the claimant’s pre and post-accident 

presentation, which included the proposition that her 

problems since the accident were consciously or 

unconsciously exaggerated (the defendant could not say 

which) and (iii) to threaten or foreshadow the making of 

an application under section 57 Criminal Justice and 

Courts Act 2015 in the event of a finding of fundamental 

dishonesty. 

The objection to  the proposed amendment was that it 

amounted to an allegation of fraud which was not 

properly particularised and for which there was no basis 

in evidence. This was said to be unfair to the claimant 

and contrary to Rule 9 of the BSB Code of Conduct, 

which requires reasonably credible material establishing 

an arguable case of fraud before it can be pleaded. The 

defendant’s response was that a positive averment of 

dishonesty was not being made but that they were 

simply alerting the claimant to the nature of their case at 

trial. They intended to explore in cross-examination 

whether the claimant was consciously 

 

 

https://deanscourt.co.uk/our-barristers/robert-mcmaster
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exaggerating symptoms for gain and, if so, make an 

application under section 57. The contentious areas of 

her evidence had been identified and the detail was for 

cross-examination. Prior to that, the defendant was “not 

sure” whether any exaggeration was conscious or 

unconscious. The purpose of the amendment was to 

ensure that the claimant was not being “ambushed”. 

Master Richardson reviewed the cases of Howlett v (1) 

Davies (2) Ageas Insurance Limited [2017] EWCA Civ 

1696 and Pinkus v Direct Line [2018] EWHC 1671, the 

terms of section 57 and CPR 44.16(1) (the rule 

concerning the disapplication of qualified one-way costs 

shifting where the claim is found to be fundamentally 

dishonest). 

The Master “somewhat against” first instincts 

concluded that the disputed amendments should not be 

allowed. The reviewed case law established that it was 

open to the trial judge to make a finding of fundamental 

dishonesty whether it had been specifically pleaded or 

not. To put that another way, an application by the 

defendant for a dismissal of the claim pursuant to 

section 57 of the 2015 Act did not require any particular 

formality. For example, in an appropriate case it could 

be made orally and as late as the defendant’s closing 

submissions. The question of whether the court would 

entertain such an application would likely hinge on 

whether “adequate warning of, and a proper 

opportunity to deal with” the possibility of such a 

conclusion had been given (Howlett) or whether 

“sufficient notice” had been given of the issues raised 

and the opportunity to deal with those issues by way of 

additional evidence, if necessary, from the  

experts (Pinkus). 

The Master identified a factor underlying the above 

decisions being that neither the defendant nor the judge 

may be in a position to make any conclusions about a 

party’s honesty until that party had been cross-

examined. It was said that this would especially be the 

case where honesty or dishonesty turns on the 

distinction between conscious and unconscious 

exaggeration. Although the Master recognised that it 

may be said that the sort of contingent and provisional 

plea proposed was simply giving the claimant fair 

warning that the defendant may, if the evidence turns 

out a certain way, make an application under section 57. 

However, on reflection the Master decided to refuse 

permission for the following reasons: 

i. The proposed amendment served no 

purpose; an application under section 57 

could be made without it having been 

foreshadowed in a pleading. The Master did 

not consider it correct to characterise an 

application under section 57 as a “right”, 

still less something that had to be reserved 

in advance. 

ii. A plea of fundamental dishonesty had no 

real prospect of success and therefore, even 

on a contingent basis, did not satisfy the test 

for granting permission to amend. 

iii. The proposed amendment caused prejudice 

to the claimant. A plead of fundamental 

dishonesty had to be reported to the 

claimant’s legal expenses insurers and it  

Contingent Pleading of Fraud: A Review of Mustard v Flower and Ors [2021] 
EWHC 846 (QB)           Continued…  

https://deanscourt.co.uk/our-barristers/robert-mcmaster
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iv. opened up the “theoretical” possibility of 

them avoiding the policy ab initio. 

Furthermore, a finding of fundamental 

dishonesty would have grave implications 

for the claimant and the proposed 

amendment, if allowed, would be apt to 

raise further fears and anxieties for which, 

at the present time at least, there was no 

proper basis. 

 

The Master concluded that nothing in the judgment was 

intended to detract from the modern ‘cards on the table’ 

approach and where a defendant does have a proper 

basis for a plea of fundamental dishonesty and intends 

to apply under section 57 then that should be pleaded or 

be subject to a written application at the earliest 

reasonable opportunity. The Master stated that the 

intention was to discourage pleas of fundamental 

dishonesty which are merely speculative or contingent.  

The judgment gives rise to the following points: 

- The case concerned the potential application of 

section 57 in the context of conscious/unconscious 

exaggeration of injuries and is to be seen in that 

context. 

- There is nothing within the case which precludes a 

defence identifying the fundamental aspects of a 

claim and specifically placing in issue the honesty 

or credibility of such matters, thereby setting up a 

closing submission that a claim is fundamentally 

dishonest. 

- Helpfully, the case supports the proposition that  

-  section 57 does not have to be specifically 

heralded in the papers to be deployed, even if 

this is only specifically raised for the first time 

in submissions after the evidence has been 

tested. 

- Claimants are arguably disadvantaged as 

although the Master identified the “theoretical” 

possibility of a legal expenses insurer voiding a 

policy from the outset upon a contingent 

pleading of dishonesty, the more real prejudice 

of a claimant not being appropriately warned 

regarding the consequences of a potential 

finding of dishonesty was not specifically 

addressed in the judgment. 

- The judgment will not likely materially alter the 

handling of put to proof defences to claims 

where the spectre of fundamental dishonesty is 

also being alluded to as there are myriad 

formulations of pleadings which can be used in 

a defence that would not run contrary to it.  

 

Robert McMaster 

Contingent Pleading of Fraud: A Review of Mustard v Flower and Ors [2021] 
EWHC 846 (QB)           Continued…  

https://deanscourt.co.uk/our-barristers/robert-mcmaster
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The authors of this paper previously published its first 

version in April of 2020 at a point that was then 

generally felt to be the height of the pandemic.  

Lockdown One was fully implemented, and the Court 

system was scrambling to produce guidance as to how it 

would continue to operate.  Trials were vacated at will; 

often with Solicitors receiving no formal notification 

from the Court as the remaining staff in Court centres 

across the jurisdiction simply could not keep up with the 

fallout of Covid-19.  At that time, the more cultured of 

the authors deemed the below an appropriate quote to 

begin: 

“But now I am cabined, cribbed, confined, bound in 

To saucy doubts and fears” 

(Macbeth, Act 3, Scene IV) 

On this occasion, the less cultured author would like to 

stress he is sick of Zoom quizzes and January was not 

dry. Be that as it may, the last 12 months have seen 

extraordinary, unprecedented and perhaps permanent 

changes to the way the Court system operates. Remote 

trials are now commonplace on various platforms 

including CVP, Teams and Skype. There is even some 

precedent for fast-track trials taking place by telephone; 

more on that troubling development later. The title of 

this paper is not ‘COVID-19 and Trials 2.0’ or even 

‘3.0’, which might seem appropriate. The only 

amendment to the title from last time is to add ‘FD’ 

before ‘Trials’.  This is the issue of concern to our Civil 

and Insurance Fraud team (‘the team’), from whom  

 

many of the examples and trends below come; we are 

very grateful for their contributions. 

In response to the latest lockdown, Manchester’s DCJ 

published updated guidance on 12 January 2021.  That 

guidance confirms that until further notice the 

presumption is that all hearings will be dealt with 

remotely or as a hybrid hearing (unless the interests of 

justice require otherwise).  All cases already listed in 

person will be reviewed and appropriate directions 

made. It stresses that parties will be given as much 

notice as possible, but recent experience suggests that a 

trial switching to a remote hearing can happen at 4.30pm 

the day before: be warned!  The burden is placed on 

Solicitors to be proactive, to attempt to agree the best 

way to proceed and, in the absence of agreement, to 

request a specified method for the trial. 

This has been a common theme of the last 12 months: 

the Courts shifting a significant amount of responsibility 

to the parties to play a proactive and active role in 

arranging trials. The days of simply waiting for a Court 

notice are gone, and Judges are becoming, predictably 

and understandably, increasingly intolerant of cases not 

ready to proceed seamlessly at a remote trial. The threat 

of wasted costs orders is no longer just a threat;  “show 

cause” orders at adjourned trials are now commonplace. 

Building on our DCJ’s rebuttable presumption of a 

remote hearing, the issue of remote evidence has also 

been considered recently (in November 2020) by the 

High Court in Langley v GMB & Ors [2020] EWHC 

3619 (QB).  The case involved an application to permit 

Covid-19 and FD Trials 
By Simon McCann & James Paterson 

https://deanscourt.co.uk/our-barristers/james-paterson
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a witness for the Defendant to give evidence remotely 

which was granted by Mrs Justice Stacy on the basis that 

the matter could proceed fairly with the witness attending 

by remote means. The witness suffered from medical 

conditions, meaning she was in a high-risk Covid-19 

category (supported by medical evidence before the 

Court), and had been shielding throughout the pandemic. 

The Claimant opposed the application on the basis that 

she should be in the room for the purposes of cross-

examination. The Learned Judge concluded that the 

‘formality, control and integrity of the Court proceedings 

can be maintained whilst she gives evidence remotely’.  

For the time being at least, it seems, remote trials are the 

new norm.  There are practical steps that need to be taken 

by Solicitors prior to any remote trial (especially for cases 

involving FD), and there are other actions which should 

be taken if an in-person trial is considered necessary. 

 
Every one of the platforms used for remote trials is prone 

to technical faults, and cases are routinely adjourned 

because of them.  Often one particular party cannot be 

seen and/or heard once connected to a link sent by the 

Court, through no apparent fault of their own.  Experience 

shows that the platforms struggle to allow video footage 

(CCTV/surveillance etc.) of any kind to be played in a 

continuous stream, leading to awkward frame-by-frame 

stills being used.  This clearly does not allow any effective 

cross-examination, nor does it permit a Judge to properly 

consider what is shown.  If the technology holds up, the 

most common issue which then arises is in relation to 

witnesses having, and being able to navigate, a trial 

bundle. A witness attempting to connect to a remote 

trial using a mobile phone and then attempting to look 

at the bundle on the same phone both detracts from their 

evidence and reflects poorly on the preparatory work 

done by the professionals calling that witness. 

It is imperative, therefore, that at least 48 hours before a 

trial, the following steps are taken: 

• The party and any witnesses have either a paper 

bundle sent, or electronic bundle emailed to 

them.  It should be confirmed as having been 

received – probably more than 48 hours before 

the trial.  It is not sufficient to simply email the 

witness their own statement – think of the road 

traffic accident trial in which the witnesses have 

not been given the plan or photographs. 

• The party/witness is asked to install any 

pending updates for the technology to be used 

for the trial. 

• The party/witness is sent a link using Skype or 

Teams (depending on the platform being used 

at trial) to carry out a test-run.  Please note that 

CVP is Court-controlled, and so its use cannot 

be replicated, so use an alternative platform for 

the practice session. 

• It is necessary to ensure that the party/witness 

can navigate an electronic bundle on a separate 

device to that being used for the link - NB a 

mobile phone is a last resort for this. 

• It must be stressed that the party/witness 

understands that this will be a formal Court 

hearing, that they are to be dressed and behave  

 

Covid-19 and FD Trials 
Continued… 

https://deanscourt.co.uk/our-barristers/james-paterson


  

9 
0161 214 6000                         Clerks@deanscourt.co.uk                  WWW.DEANSCOURT.CO.UK 
DEANS COURT CHAMBERS, 24 ST. JOHN STREET, MANCHESTER, M3 4DF FAX: 0161 241 6001 DX: 718155 MANCHESTER 3 

 

 

• appropriately (smoking during the hearing, we 

kid you not, is unlikely to endear oneself to the 

tribunal), must be available all day and must be 

in a quiet place in which they will not be 

disturbed. 

Solicitors must also recognise that there are further 

practical difficulties when a party or witness requires a 

translator.  This may be a good reason for a case to be 

heard in person (as it slows down the trial very 

significantly), although remote trials involving 

translators have taken place successfully. By unanimous 

agreement of the team, the best way to manage this is 

for the translator and witness to be in the same room, 

socially distanced of course. The translator can be used 

for the pre-trial conference and then, once sworn in by 

the Court at the start of the trial, can translate the 

proceedings contemporaneously to the witness whilst on 

mute until it is time for that witness to give evidence. 

The ease of having both witness and translator in the 

same room and on the same link cannot be understated 

– without this step being taken there has to be another 

connection between them during the trial, likely only a 

mobile phone, for the proceedings to be translated when 

the witness is not giving evidence. One other matter to 

consider, raised very recently by a resident District 

Judge in Manchester, is telephone evidence. This was 

addressed in the context of an elderly witness unable to 

attend Court in person, and neither having nor being 

able to work the technology even if provided to him. A 

hearsay notice accompanied his witness statement and, 

predictably, the Court attached little, if any, weight to 

his evidence, as his evidence could not be tested by way. 

 

 

of cross-examination. The District Judge referred in her 

judgment to the Defendant not having explored creative 

ways for the witness to give evidence such as by 

telephone, which he would surely have been able to 

work. This emphasises the burden the Courts are placing 

on Solicitors to be proactive about this, and certainly it 

is something worth exploring in a case of last resort – in 

that case it was, as the Defendant was running LVI as a 

defence, and the witness was the driver of the vehicle in 

which the Claimant was the passenger.  

However, telephone evidence is usually seen as being 

prejudicial to the party using it.  In a very recent 

example, FD was alleged in a causation trial.  The entire 

hearing was conducted by way of the Claimant giving 

evidence by telephone.  There was simply no means by 

which the identity of the Claimant could be verified, nor 

could the Claimant’s body language be assessed in any 

way.  Counsel had very little chance of an effective 

cross-examination.  The prospects of obtaining a finding 

of FD have reduced significantly with the introduction 

of trials by video: in our collective experience, the 

prospects of FD on the telephone are close to nil.  A 

trial-by-telephone should be avoided at all costs. 

 
The widely-held view is that whilst FD findings have 

been secured in remote trials, they are few and far 

between, and certainly well below the level being 

obtained pre-Covid. An experienced Circuit Judge in the 

Midlands recently remarked that he would take some 

persuading to make a FD finding over a video link. This 

was as we feared in April 2020, and the points made  

 

 

 

. 

Covid-19 and FD Trials 
Continued… 

https://deanscourt.co.uk/our-barristers/james-paterson
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then ring as true as ever now. One such problem cited 

was in cases where collusion or conspiracy (fraud rings, 

suspect hire claims etc) are issues, there is no prospect 

of the Court being able to satisfy itself that “off stage” 

assistance is not being given.  Messages could be sent to 

a witness giving evidence via WhatsApp, and these 

could be accessed without too much risk of being seen. 

Experience now tells us that witnesses in such cases are 

often invited to give evidence from conference rooms at 

their Solicitors’ offices, which might be seen as 

heightening that risk.  Witnesses have been seen looking 

off screen during the course of cross-examination, and, 

whilst that can be brought to a Judge’s attention, other 

than a reminder that their evidence is their own to give 

without being able to see what or who else is in the 

room, little can be done. 

 
The aim of the article is not to encourage a 100% 

negative response to the exhortations of the Court to 

conduct a remote trial.  Consideration will have to be 

given to every case individually. It is important for our 

Solicitor and Insurer clients to triage cases at an early 

stage by way of a conference to determine which cases 

have a good prospect of a FD finding, which witnesses 

are required to give oral evidence, and by what means 

would they should do so (it may be that witnesses on the 

Defendant’s side giving evidence remotely in a hybrid 

trial assists).  It must then be decided if the prospect of 

an FD finding is likely to be diminished if the trial 

proceeds remotely and why.  If that is the view taken in 

the specific case, the Court needs to be notified as early 

as possible with cogent reasons as to why the trial is 

required to be in person, or as HHJ Bird puts it, why the  

 

interests of justice require it.  The allegation of FD itself 

is now not enough. 

Remote trials are here to stay, for now at least. The 

limitations and practicalities of the same have become 

clearer in the last 12 months, and it is ever more 

important to manage the path to trial with care.  This 

takes time and effort.  More of both will be required, 

since all historic trends show that in times of recession, 

fraudulent claims increase in direct proportion to falls in 

economic activity. 

On 17 March 2021 the Lord Chief Justice said the 

following: ‘we have seen that technology has many 

advantages but, in some circumstances, it can also have 

the effect of slowing down work. Over the next few weeks 

and months as the number of people who have been 

vaccinated against COVID increases and restrictions 

begin to ease across England and Wales, it will be 

possible and desirable to increase attendance in person 

where it is safe and in the interests of justice. This will 

be important to maximise the throughput of work’. One 

suspects that there will be somewhat of a trickle-down 

effect to this and we can expect remote hearings to 

continue to be the norm as restrictions are slowly eased; 

we hope that by August the above guidance is 

redundant; we hope… 

Just to satisfy the more cultured of the authors we end 

with: 

“To-morrow, and to-morrow, and to-morrow, creeps in 

this petty pace from day to day” 

(The Scottish Play, Act 5, Scene V). 
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I have been involved in a number of cases in which it 

has been necessary to appeal a failure to make a finding 

of fundamental dishonesty. 

As the case law and journals attest, the implementation 

of the Jackson reforms and the new rules on QOCs 

initially gave rise to considerable debate – mostly now 

settled – as to the meaning of “fundamental” in the 

context of CPR 44.16. Now that we know what is 

fundamental to a claim, however, the argument seems to 

have shifted in some difficult cases to whether the 

contested parts of a claim were dishonest. 

In many cases, the question of honesty/dishonesty is 

straightforward. We know what a claimant has alleged 

and we know whether or the rejection of that allegation 

will entail a finding that it was dishonest – take the 

example of a bogus passenger claim. In some cases, 

however, it is not so straightforward and so this article 

is concerned with the practicalities of those cases.  

The legal meaning of the term “dishonesty” was 

clarified in Ivey v Genting Casinos UK Ltd (T/A 

Crockfords Club) [2017] UKSC 67.  Lord Hughes 

stated at paragraph 74: 

“When dishonesty is in question, the fact-

finding tribunal must first ascertain 

(subjectively) the actual state of the individual’s 

knowledge or belief as to the facts. The 

reasonableness or otherwise of his belief is a 

matter of evidence (often in practice, 

determinative) going to whether he held the 

belief, but it is not an additional requirement 

that his belief must be reasonable; the question 

is whether it is genuinely held. Once his actual 

state of mind as to knowledge or belief as to 

facts is established, the question whether his 

conduct was honest or dishonest is to be 

determined by the fact-finder by applying the 

(objective) standards or ordinary decent people. 

There is no requirement that the Defendant 

must appreciate that what he has done is, by 

those standards, dishonest.” 

In a personal injury trial, this passage is often cited only 

after the trial judge has given judgment on the claim. It 

is in the nature of claims where dishonesty is in issue, 

that this is in many cases after 4pm, or even after the 

court building is supposed to have shut. As a result, it is 

unfortunate that the passage is perhaps a little more 

densely written than is ideal for such circumstances, 

whereby somewhat harried district judges, or deputies, 

are striving in limited time to make sense of fiercely 

contested evidence. There is often disagreement 

between the parties as to whether the findings made 

entail dishonesty. This should not happen. Where it does 

happen, it is often because the trial judge has failed to 

follow the steps that are required by Ivey and that in turn 

may be because those steps are not clearly understood 

by the court.  The passage cited above suggests that it is 

a two-stage test: ascertain the (claimant’s) belief as to 

the facts, then apply the objective standards of ordinary 

decent people. In practical terms, however, there is more 

to it than that. 

First, the court has to ascertain the facts themselves. 

Findings of Fact and Dishonesty 
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 Where the defendant wishes to argue that the claimant 

has been dishonest as to certain facts, it is therefore vital 

that it is made clear to a trial judge that findings on 

issues x, y and z are required. We shall return to this first 

stage at the end of this article. 

Secondly, the court has to ascertain what the claimant 

has said about those facts. This is the “conduct” that is 

referred to in Ivey. That conduct may have been in oral 

evidence, in Part 18 responses, in a medical report, in a 

statement of case etc. As this is usually a matter of 

record, it should not give rise to difficulty. Problems 

may arise with statements of case signed by legal 

representatives, but that is beyond the scope of this 

article. 

Thirdly, the court must ascertain the claimant’s beliefs 

as to those facts. However, those beliefs may have 

changed over time. Usually, the relevant question is 

what the claimant’s beliefs were at the time he/she made 

the relevant assertions about them, which may or may 

not equate to the time of trial. At trial, a claimant may 

not remember the facts at all. However, that is not to say 

that this was the case years earlier when a CNF was 

submitted, or when a statement of case was signed. For 

instance, a court may find that recovery from an injury 

was much swifter than anticipated in the Prognosis 

section of a medical report. At trial the claimant may be 

uncertain about the speed of recovery. Alternatively, the 

claimant may candidly admit that it was swifter than 

anticipated. However, it is often the case that Particulars 

of Claim are signed at a time years before trial and 

within the prognosis period, without qualifying or  

or correcting the medical report in any way, thereby 

appearing to confirm it. Where this happens then, until 

the court finds otherwise, a defendant is left with the 

representation that the medical report is correct and that 

any claims predicated upon it (such as for loss of 

earnings) are also correct.  

Fourthly, therefore, the question may arise after trial as 

to the conduct of the claimant in putting forward 

evidence (and, often, claims for special damages) that 

on the findings of fact made, were wholly without merit. 

Applying the objective standard to this conduct is not 

the hard part. The hard part is getting the trial judge to 

recognise what is the relevant conduct in the first place. 

It can be difficult or impractical to put a trial judge on 

notice of the need to make these third-stage findings 

about beliefs until the first-stage findings concerning the 

underlying facts have been made. However, advocates 

must be warned that the time available to open these 

issues after a judgment has been given is likely to be 

very short, and the tribunal correspondingly 

unreceptive. 

Finally, we revisit the question of what constitutes a 

finding of fact. This takes us back to the burden of proof 

and what, if anything, is established when the claimant 

fails to discharge it. Practitioners reading this will be 

familiar with the courts shying away from making 

findings of dishonesty when dismissing a head of loss, 

or even an entire claim, by purporting to find merely that 

a claimant has “failed to prove” that a loss, or even an 

injury, occurred. Lay clients, often defendants to 
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tenuous claims of soft tissue injury following low 

velocity collisions, are mystified when the claims 

against them are thrown out without censure of the 

claimant. So they should be: the law is clear enough.  

In Re B, 2008 UK HL 35, the House of Lords dealt with 

findings of fact in the context of civil proceedings. For 

the purposes of this article, it is sufficient to refer to two 

passages. First, Lord Hoffman gave definitive guidance 

on the confusion that sometimes arises as to the standard 

of proof required in civil proceedings. His 16-paragraph 

speech is essential reading for all practitioners routinely 

engaged in argument on the standard of proof in cases 

where fundamental dishonesty is in issue. In particular, 

he stated as follows: 

2.  If a legal rule requires a fact to be proved (a 

“fact in issue”), a judge or jury must decide 

whether or not it happened. There is no room 

for a finding that it might have happened. The 

law operates a binary system in which the only 

values are 0 and 1. The fact either happened or 

it did not. If the tribunal is left in doubt, the 

doubt is resolved by a rule that one party or the 

other carries the burden of proof. If the party 

who bears the burden of proof fails to discharge 

it, a value of 0 is returned and the fact is treated 

as not having happened. If he does discharge it, 

a value of 1 is returned and the fact is treated as 

having happened. 

On the issues in the case, the House adopted the speech 

of Baroness Hale. Addressing the failure of the judge at 

first instance to decide whether or not something had 

happened, she stated as follows: 

 

31.  My Lords, if the judiciary in this country 

regularly found themselves in this state of mind, 

our civil and family justice systems would 

rapidly grind to a halt. In this country we do not 

require documentary proof. We rely heavily on 

oral evidence, especially from those who were 

present when the alleged events took place. Day 

after day, up and down the country, on issues 

large and small, judges are making up their 

minds whom to believe. They are guided by 

many things, including the inherent 

probabilities, any contemporaneous 

documentation or records, any circumstantial 

evidence tending to support one account rather 

than the other, and their overall impression of 

the characters and motivations of the witnesses. 

The task is a difficult one. It must be performed 

without prejudice and preconceived ideas. But 

it is the task which we are paid to perform to the 

best of our ability. 

32.  In our legal system, if a judge finds it more 

likely than not that something did take place, 

then it is treated as having taken place. If he 

finds it more likely than not that it did not take 

place, then it is treated as not having taken 

place. He is not allowed to sit on the fence. He 

has to find for one side or the other. Sometimes 

the burden of proof will come to his rescue: the 

party with the burden of showing that 

something took place will not have satisfied 

him that it did. But generally speaking a judge 

is able to make up his mind where the truth lies 

without needing to rely upon the burden of   
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proof. 

These dicta are of the highest possible authority. They 

govern the terribly difficult business of fact-finding in 

cases of alleged child abuse. Plainly personal injury 

claims are not exempt from their application. They also 

reflect earlier, detailed guidance from the Court of 

Appeal. In Stephens v Cannon [2005] EWCA Civ 222, 

Wilson J (later elevated to the Supreme Court) gave the 

judgment of the Court. Addressing the circumstances in 

which it might be acceptable for a trial judge to find that 

an allegation was simply not proven, rather than finding 

whether it was true or false, he reviewed the authorities 

and stated the following propositions at paragraph 46: 

(a)  The situation in which the court finds itself 

before it can despatch a disputed issue by resort 

to the burden of proof has to be exceptional.  

(b)  Nevertheless the issue does not have to be of 

any particular type. A legitimate state of 

agnosticism can logically arise following 

enquiry into any type of disputed issue. It may 

be more likely to arise following an enquiry 

into, for example, the identity of the aggressor 

in an unwitnessed fight; but it can arise even 

after an enquiry, aided by good experts, into, for 

example, the cause of the sinking of a ship.  

(c)        The exceptional situation which entitles the court 

to resort to the burden of proof is that, 

notwithstanding that it has striven to do so, it 

cannot reasonably make a finding in relation to 

a disputed issue.  

 

(d)  A court which resorts to the burden of proof 

must ensure that others can discern that it has 

striven to make a finding in relation to a 

disputed issue and can understand the reasons 

why it has concluded that it cannot do so. The 

parties must be able to discern the court's 

endeavour and to understand its reasons in order 

to be able to perceive why they have won and 

lost. An appellate court must also be able to do 

so because otherwise it will not be able to accept 

that the court below was in the exceptional 

situation of being entitled to resort to the burden 

of proof.  

(e)  In a few cases the fact of the endeavour and the 

reasons for the conclusion will readily be 

inferred from the circumstances and so there 

will be no need for the court to demonstrate the 

endeavour and to explain the reasons in any 

detail in its judgment. In most cases, however, 

a more detailed demonstration and explanation 

in judgment will be necessary.  

Judges frequently dismiss a claim by finding an 

allegation of injury not proven. Rarely do they set out 

that they are, despite their efforts, unable to make up 

their mind either way. Never have I heard a trial judge 

then go on to explain why this is the case. Instead, 

dispatching a fundamental issue by reference to the 

burden of proof is often treated as a neat choice 

available for the purposes of avoiding unpleasant 

findings of fact, rather than as a measure of last resort, 

to be deployed only where no other option is possible. 
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Stephens, Re B, and Ivey, are likely to form the basis of 

any strong application to appeal a failure to find 

fundamental dishonesty. Practitioners in this field are 

advised to tailor their submissions to the principles set 

out in the passages identified in this article and, where 

seeking permission to appeal, to prepare their grounds 

accordingly. 
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In his welcoming comments to the Annual report and 

accounts 2019/20 Ian Dilks, Chair of NHS Resolution 

writes: 

“I commented last year on the more robust action we were 

taking on the thankfully rare examples of exaggerated 

claims that had resulted in custodial sentences for claimants 

and action against a solicitor by the Solicitors Regulation 

Authority (SRA). This action continues, with claimant posts 

on social media and judicious and tightly controlled use of 

surveillance identifying a number of exaggerated claims, 

and we continue to work with the SRA on issues of concern. 

…. However, it is important to recognise that, contrary to 

some media reporting in the last year, our role is not to 

“defend” the NHS at all costs” 

This demonstrates the ongoing commitment within the 

clinical negligence context to the identification and defence 

of claims involving fraud. Firm but fair remains the order of 

the day for Defendant bodies. Below are summaries of a 

number of recent cases on the subject which illustrate this 

approach both in defending claims on the basis of 

fundamental dishonesty but also in pursuing committal to 

prison in cases in which such dishonesty is established. 

Carol Summut v The Dudley Group NHS Foundation Trust 

(2019 QB) 

The Defendant had admitted liability for some loss to the 

Claimant as a result of a delay in diagnosing a bowel 

perforation after two attendances at hospital with abdominal 

pain resulting in the Claimant being sent home. The 

Claimant ultimately required a laparotomy and Hartmann’s 

procedure and alleged had she been diagnosed sooner she 

would have recovered with antibiotic treatment only. The  

 

Defendant contested this on the basis that by the time of 

her second attendance surgery would have been 

inevitable.  

Whilst at trial the Judge preferred the evidence of the 

Claimant’s expert witness, to the effect that conservative 

measures would have been successful, and damages were 

assessed at £123,540.46 the Claimant was never to see this 

money due to fundamental dishonesty. 

Concerns surrounding the Claimant’s truthfulness at an 

expert examination had triggered investigations which 

revealed social media profiles with photographs of the 

Claimant visiting pubs, restaurants and dance venues, in 

contrast to what she had told the medical experts. The 

Claimant’s claim that she had lost the ability to obtain a 

new job with additional hours and a final salary pension 

scheme was scrutinised and the Judge eventually 

concluded that there was no such job. The Claimant was 

found fundamentally dishonest given the effect was to 

create an additional loss of £130,000. The Claimant’s 

claim was dismissed, and she was ordered to pay the 

Defendant’s indemnity costs in accordance with s57 of the 

Criminal Justice and Courts Act 2015. 

Simpson v Payne September 2020 – His Honour Judge 

Murdoch 

A claim was brought by the Claimant, a glamour model, 

for alleged negligent breast augmentation surgery. The 

Claimant alleged that she had been unable to undertake 

her glamour work for seven months had had required 

revision surgery. She also made a claim for livery and 

stabling costs.  
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Social media evidence was obtained which 

demonstrated that the Claimant had been working and 

riding her horses during the relevant period. 

Fundamental dishonesty was pleaded in the counter 

schedule and the Claimant discontinued her claim 7 

days before trial.  

Notwithstanding this, the Defendant pursued the issue 

of fundamental dishonesty. Photographs had been 

obtained demonstrating the Claimant working before 

her breast revision. The Claimant suggested she had 

meant she had been unable to work as much. She did not 

respond to the allegation that she had been able to 

continue riding her horses. She failed to comply with a 

disclosure order requiring her to disclose further 

medical records and bank statement evidencing her loss 

of earnings claim and suggested she had signed her 

witness statement without reading it. 

Ultimately the judge did not accept that the Claimant 

was unable to work as she had suggested, and he 

accepted the Defendant’s evidence that photographs 

were taken after the surgery had been performed. The 

Claimant’s suggestion that she had signed her witness 

statement without reading it was not accepted. 

Permission was given to enforce the costs order for the 

action including the application and hearing relating to 

fundamental dishonesty. 

Calderdale & Huddersfield NHS Foundation Trust v 

Linda Metcalf [2021] EWHC 611 (QB) 

The Claimant pursued a clinical negligence claim 

against the hospital trust on the basis of a delay in the 

diagnosis of her cauda equina syndrome. The Trust 

admitted liability at an early stage and there was a formal 

apology and an interim payment of £75,000.  

The matter proceeded as to quantum and in due course 

the Claimant filed a schedule of loss totalling 

approximately £5.7m. As part of her claim, she suggested 

that she could not walk unaided, and was unable to go out 

socially unless to places she was familiar. She suggested 

that she was unable to travel or go on holiday. 

Subsequently she presented her case as even worse, 

suggesting she could not drive and was only able to stand 

without walking sticks “for a few seconds”. 

The Defendant undertook covert surveillance of the 

Claimant along with internet searches. These revealed 

that she was travelling easily and frequently within the 

UK and overseas. She was also caught walking without 

sticks or other assistance. 

Upon presentation of the evidence the Claimant initially 

denied fundamental dishonesty in a Reply to Defence. In 

due course, however, following a joint settlement 

meeting which failed to reach settlement, she agreed her 

claims should be dismissed on the basis of fundamental 

dishonesty and she repaid the interim payment by 

instalments.  

In March 2020 committal proceedings were brought by 

the Trust for contempt and the Claimant admitted 

contempt almost immediately. She admitted all the 

grounds for committal save that she suggested she did not 

follow any plan to deceive. Referencing a staged 

appearance of disability the Claimant had presented at an  
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expert examination, surveillance demonstrating the 

Claimant driving to her parents’ house (whereupon she 

told an expert she could not drive), and surveillance 

capturing the Claimant walking into a hotel and standing 

for half and hour before attending an expert appointment 

in a wheelchair, Mr Justice Griffiths found against the 

Claimant and concluded that that she acted deliberately 

and systematically. 

Mr Justice Griffiths noted the number of contempts, the 

range of deliberate conduct, the false statements of truth, 

the period of time over which the contempts took place 

along with the millions of pounds at stake and 

concluded that his starting point was a period of 18 

months in custody.  

In mitigation he noted there was an element of genuine 

claim and that the interim payment had been paid back 

and that the Claimant was in poor health due to her 

underlying condition. He further noted her previous 

good character and that the lies were admitted relatively 

swiftly along with there being some level of remorse. 

He also took regard to the fact that the Claimant had a 2 

year old child at home. For this reason, he reduced the 

sentence to 9 months and gave credit for the full 

admission, further reducing the sentence to 6 months. 

Ultimately of the 6 months the Claimant would be 

entitled to release at half of the sentence.  

Iddon v Warner [2021] 3 WLUK 432 

The Claimant brought a claim for negligent delay in 

identification of breast cancer against her general 

practitioner which she claimed resulted in an 

unnecessary mastectomy and axillary dissection. 

She alleged she had continuing ongoing chronic pain. 

The Defendant admitted breach of duty and causation 

and made interim payments in a total of £105,000.  By 

the time the matter reached trial, however, the defence 

had been amended and the claim was defended the on 

the basis of fundamental dishonesty.  

The Claimant’s schedule of loss had initially totalled 

£941,182 with approximately half of the figure being for 

past and future loss of earnings. Approximately £250,00 

was claimed for past and future care. This was revised 

slightly downwards after receipt of the counter schedule 

alleging fundamental dishonesty accompanied by 

intelligence material. 

The fundamental dishonesty issues surrounded the 

Claimant’s ongoing pain with the main focus of the 

allegations being on the Claimant’s sporting activities.  

Prior to the injury it was accepted the Claimant was a 

keen open water swimmer and runner. The Claimant 

alleged that after her operations the pain was such that, 

she was unable to continue with her open water 

swimming and was unable to run as before. The 

intelligence material demonstrated that, in fact, the 

Claimant had returned to sporting activities. In due 

course the Claimant provided a reply to Defence which 

accepted that she had been involved in 8 events, which 

was the entirety of the events she had participated in. 

She explained she had not revealed this for fear of being 

prosecuted for taking cannabis oil to help with her pain. 

She thereafter responded to a notice to admit facts 

served upon her, admitting she had taken part in 10 

events. During her evidence to the Court the Claimant 
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  accepted that she had recruited her husband and her 

friend into supporting her dishonest account of her 

activities, inter alia, in that they supported her 

contention her friend had taken her place at some events. 

His Honour Judge Sephton QC found: 

“in my judgment it is fair to characterise Mrs Iddon’s 

conduct as inciting, and then participating in, a 

conspiracy to pervert the course of justice”. 

His Honour Judge Sephton QC made 9 findings with 

respect to fundamental dishonesty allegations. These 

included that she represented in a witness statement she 

had given a full account of her sporting activities when 

she had not and verified with a statement of truth two 

schedule of loss which advanced a claim for an amount 

exceeding £900,000, along with continuing to advance 

her account in the witness box. Summarising the 

relevant case law, he found the Claimant to be 

fundamentally dishonest, and that, despite having 

bought a house with the interim payment, the Claimant 

would not suffer substantial injustice were the 

Defendant not required to pay damages. The claim was 

dismissed with an order pursuant to s57 of the Criminal 

Justice and Courts Act 2015. 
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1. The single common factor in all fraudulent claims 

is, of course, the desire for financial gain, whether it 

is the claimant him or herself, an accident 

management company lurking in the background or 

some other service provider liable for a big payout 

if the claim is successful. 

 

2. Of the commonly seen service providers, such as 

vehicle recovery agents or storage yards, 

physiotherapists or credit hire companies, it is the 

latter where one typically sees the really big 

numbers. Credit hire is big business, fraud is big 

business and it is in many cases difficult clearly to 

separate the two. 

 

3. Whilst the success or failure of the defence of a 

suspected fraudulent claim is in many respects 

typically dependent on the strengths and 

weaknesses of the parties’ competing evidence, the 

defence of a claim for credit hire charges - whilst of 

course recognising the evidential role of such things 

as basic hire rate evidence - often turns on technical, 

legal argument. Indeed, whilst the defence of a 

suspected fraudulent claim might fail there can 

nonetheless still be success in respect of the credit 

hire element. 

 

4. Since the credit hire aspect is often where the real 

profit lies for the would-be fraudster, defeating 

credit hire claims might almost be as much of a 

disincentive as defeating the whole claim – or, to 

put it another way, even if the defendant loses the 

war, it can still come out victorious in the most 

valuable battle. 

 

5. In 2020, there were two judgements of particular 

use to all defendants (not just to those defending a 

suspected fraudulent claim) in the ongoing battle 

between insurers and credit hire companies. The 

first was Bunting v Zurich Insurance Plc [2020] 

EWHC 1807 (QB), a judgment given in May in a 

High Court appeal in Birmingham. The second was 

Diriye v Kaltrina Bojaj Quick-Sure Insurance 

Limited [2020] EWCA Civ 1400, a judgment given 

on 4 November 2020 by the Court of Appeal. 

 

Bunting v Zurich 

 

6. Despite ‘only’ being a decision of the High Court, 

the case of Bunting is of course binding on the 

County Court (under the principle of stare decisis). 

This is helpful since the County Court is where the 

vast majority of credit hire litigation takes place. 

 

7. The key features of the case were that the claimant, 

who hired a vehicle on credit for a period of 78 days, 

was not impecunious (not claiming to be, rather than 

failing to prove to be) and that, curiously, the author 

of the Defendant’s basic hire rate statement, Mr 

Rose, was called by the Claimant to be cross-

examined. 

 

8. As such, the content of the judgment has to be taken 

in the context that the first instance judge had not 

just Mr Rose’s in written form (as is typically the 

case, generally accompanied by a hearsay notice) 

but also the benefit of hearing his evidence orally. It 

may therefore be that there is, in other cases, some 

(in this author’s opinion, limited) scope for  

Hit 'em in the pocket - a credit hire update 

  By Gareth Poole 
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argument by a claimant that any County Court judge 

ought to be less forgiving of any difficulties which 

there may be with a defendant’s basic hire rate 

evidence when only the written statement is 

available at a final hearing. 

 

9. In any event, the first instance judge essentially 

accepted Mr Rose’s evidence and took the initiative 

to make a number of adjustments on some discrete 

issues. Of particular interest, the claimant’s appeal 

concerned the way the first instance judge: 

 

a. treated the evidence of Mr Rose 

b. addressed the contractual 30-day time limit 

for periods of hire 

c. made adjustments to the evidenced figures 

d. dealt with the lack of evidence of 

availability of a vehicle during the actual 

hire period 

e. used the 7-day rate for the whole 78-day 

period of hire. 

 

10. The claimant’s appeal argued, in essence, that Mr 

Rose’s evidence was imperfect in a number of 

respects and so had been unreliable for the purposes 

of the first instance judgment. The appeal judge, Mr. 

Justice Pepperall, reminded himself that County 

Court judges are effectively expected to get on with 

it and “do their best with imperfect evidence” and 

that “do[ing] their best in less than ideal material 

[…] is consistent with the approach of the Civil 

Procedure Rules 1998”. 

 

11. The appeal judge went on to find that the first  

 

instance judge was “absolutely entitled” to rely on 

Mr Rose’s evidence, observing that it was the only 

basic hire rate evidence for him and that it had been 

admitted into evidence (that is, included in the trial 

bundle) without any objection as to its 

shortcomings. It is probably worth recalling at this 

point that Mr Rose also gave oral evidence at final 

hearing, elaborating on his statement, so his 

evidence is likely, at least to some extent, to have 

been more compelling than a written statement 

alone. 

 

12. The appeal judge also went on to endorse the 

approach the first instance judge took on the 

following issues having heard the evidence of Mr 

Rose. 

 

13. He re-stated (if ever it needed to be re-stated) that 

basic hire rate evidence does not need to be 

contemporaneous with the actual period of credit 

hire. Related to this, the first instance judge was 

held to have been entitled to find, on the balance of 

probability, that a comparable [basic hire rate] car 

would have been available during the actual period 

of credit hire despite the absence of clear and 

categorical evidence on that point. He also agreed 

the first instance judge was entitled to apply the 7-

day basic hire rate to the entire 78-day credit hire 

period even though the terms of the basic hire rate 

provider (Thrifty) specify a 30-day maximum 

period of hire1.  

 

1 in the author's opinion the 30 day maximum would never actually be 

reached as the theoretical approach would have the claimant entering into a 

series of 7 day agreements. It does not appear that this argument was pursued 

either at first instance or on appeal. 

Hit 'em in the pocket - a credit hire update 

  Continued… 
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14. Furthermore, the first instance judge had been “fully 

entitled to use his experience to make a rough and 

ready adjustment to the hire cost” which approach 

had been “precisely the sort of matter that is open to 

the first instance judge and with whose judgment 

the Appeal Court should be very slow to interfere”. 

 

15. Those adjustments included using the 7-day rate for 

the whole 78-day period of hire and allowing (on 

the basis of the evidence of Mr Rose) the 78th day at 

one seventh of the weekly rate. In fact, the appeal 

judge went further still and noted that “even without 

express evidence on the point [emphasis added] the 

judge, it seems to me, would have been entitled to 

come to such a commonsense conclusion upon 

proof of the weekly rate”.  

 

16. Thus, the judgment encourages first instance judges 

to take a commonsense approach and to make 

commonsense conclusions even without express 

evidence on a particular point. In the [battle]field of 

credit hire litigation this is particularly helpful to 

defendants. Of course, such an approach is not at all 

inconsistent with the imprecision and artificiality 

advocated by the Court of Appeal in the earlier case 

of McBride v UK Insurance [2017] EWCA Civ 144. 

In that judgment the Court of Appeal used the word 

approximate 9 times, the word artificial twice and 

the word imprecise 3 times: it can scarcely have 

done more to emphasise the point that first instance 

judges should be prepared to engage in a rough and 

ready approach in their judgments on credit hire 

claims. 
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17. Finally, although it did not form part of the core 

appeal, the appeal judge found, in respect of the 

question of a deposit being required by the would-

be basic hire rate provider, that “whether there was 

a deposit required or not would make no difference 

to the overall cost of hire” and furthermore that a 

deposit “would be relevant in the case where there 

is no evidence of impecuniosity”. This too is helpful 

to defendants since many first instance judges will 

disregard basic hire rate evidence entirely on the 

basis of minor, technical arguments pursued by 

claimants on points such as a deposit being payable. 

 

Diriye v Bojaj 

 

18. This was actually an appeal relating to issues of 

service by first class post but, due to the nature of 

the document to be served in order to comply with 

an unless order, namely a Reply to the Defence 

“setting out all facts in support of any assertion that 

the claimant was impecunious”, the appeal 

judgment also covered some of the fundamental 

ways in which credit hire claims are to be pleaded 

and pursued during the course of litigation. 

 

19. In the author’s opinion, this will actually define 

some of the key ways in which the claimant can now 

approach a credit hire claim even prior to issue. 

Before any Claim Form is issued, Pre-Action 

Protocols demand a ‘cards on the table’ approach by 

all parties and for there to be effectively a stock take 

between the parties with a view to litigation being 

avoided. 
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20. Accordingly, since Diriye now defines what 

information, a claimant alleging impecuniosity 

needs to provide at the very outset of his claim (that 

is, within the Particulars of Claim) it must, by 

extension, define what information such a claimant 

needs to provide before the end of the pre-action 

period. 

 

21. In fact, one could say that Diriye doesn’t so much 

define what the starting point ought to be as simply 

make clear beyond any doubt what has always been 

the case upon a proper reading of CPR 16 and the 

accompanying Practice Direction, where for many 

years paragraph 8.2(8) has stated that a claimant 

“must specifically set out any facts relating to a 

claim for mitigation expenditure where he wishes to 

rely on them in support of his claim”. 

 

22. In Diriye, the claimant in his Particulars of Claim 

had done no more than to make a bald assertion that 

he was impecunious. This was, said the Court of 

Appeal, a “problem” and did not constitute a 

“proper pleading”.  The Reply he was ordered to 

serve went no further and “stated simply that “As he 

earned cash as a minicab driver, he expended the 

same on bills and daily living allowances for his 

family”.” 

 

23. Upon being told that unless orders of the type given 

were not uncommon, the Court of Appeal said that, 

“If […] such orders are not uncommon, then that 

can only be because claimants in these sorts of cases 

are taking too lax an approach to the obligation to  
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plead and prove impecuniosity so clearly spelt out in 

Zurich [v Umerji]”. 

 

24. Thus, the Court of Appeal identified the recurring 

problem faced by defendants and the court, namely 

that claimants are consistently and persistently not 

properly complying with their obligation clearly 

and fully to plead impecuniosity in accordance with 

the terms of the Civil Procedure Rules. It therefore 

took the opportunity to require them clearly and 

fully to do so. 

 

25. By failing in his Reply to give clear and full details 

of his alleged impecuniosity the claimant, said the 

Court of Appeal, committed a “fundamental breach 

of the unless order” and observed that “the 

significance of the breach could hardly be greater”. 

 

26. At this point the author takes the opportunity to 

observe that, considering the original threadbare 

Particulars of Claim, the claimant must also have 

been fundamentally in breach of Practice Direction 

16 and, furthermore, by failing to have provided the 

required information prior to issuing his claim, must 

also have been fundamentally in breach of the Pre-

Action Protocol. 

 

27. The Court of Appeal continued and said that there 

was “no room for any gap between the pleading and 

the statement” and went on to emphasise the 

“incorrect notion that the claimant was entitled to 

advance a rubbishy case in stages, from pleading to 

witness statement to trial, presumably in the hope 
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that, by the time the trial came on there was a 

commercial imperative on the part of the 

respondents to settle the case”. It found it intolerable 

that defendants might “be expected to have to 

prepare for a trial where the critical item of claim 

depends on a one line assertion […] that is not how 

civil litigation is supposed to work post-CPR”. 

 

28. In short, the Court of Appeal was scathing about the 

approach taken by the claimant. “Parties to civil 

litigation need to make clear the important elements 

of their respective cases at an early stage. Gone are 

the days of ambush and keeping important points up 

your sleeve”, it said. 

 

29. Happily, the judgment did set down what the 

claimant ought to have provided in his Reply, 

namely what his income was, what his expenditure 

was, and how those figures meant that he could not 

afford to hire a replacement vehicle. This therefore 

sets down unequivocally what any claimant ought 

to provide in his or her Particulars of Claim. 

 

30. Thus, it seems to the author that a claimant seeking 

to comply properly with the obligation to plead fully 

and properly as to his impecuniosity must in his or 

her Particulars of Claim: 

a. set out in full the figures relevant to his or 

her income 

b. set out in full the figures relevant to his or 

her expenditure 

c. explain how those figures mean (s)he could 

not afford to hire [at the basic hire rate]. 
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31. This will be of enormous benefit to defendants who, 

where claimants comply, can now take early steps 

in litigation to take an effective and structured 

approach to the question of impecuniosity and the 

obtaining of basic hire rate evidence.  

 

32. Indeed, if the Pre-Action Protocol is complied with, 

it will allow defendants to understand the likely 

shape and nature of any impending litigation and 

thus, where the facts of the case demand it, to take 

appropriate steps to try to avoid that litigation 

altogether and so to save costs and expenditure 

and/or to make effective pre-or post-issue offers 

giving real costs protection. 

 

33. These two judgments of Bunting and Diriye ought 

therefore to assist defendants further drive down the 

value of credit hire claims and judgments. They 

ought, one would hope, to make the bringing of 

fraudulent claims an even less enticing proposition 

by hitting ‘em where it really hurts, the pocket. 

 

 

Gareth Poole 
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  Matthew Hooper Secures Finding of Fundamental Dishonesty: Rhodes v Drainage 

Consultants Limited 

By Matt Hooper 

The Claimant brought a claim for damages arising from 

an alleged accident at work in July 2017. He was 

employed by the Defendant as a drain engineer. He 

alleged that whilst at work he was required to lift and 

move a manhole cover and suffered a prolapsed lumbar 

intervertebral disc as a result. There was no dispute that 

the Claimant had in fact suffered this serious injury, 

however, the Defendant denied liability on the principal 

basis that the alleged accident simply did not occur. 

In evidence, the Claimant said he was required to lift a 

manhole cover which was approximately 1m x 1m, 

approximately 12 inches thick and weighed in excess of 

80kgs. His evidence was that he and a more senior 

colleague attempted to lift the manhole cover together 

using two manhole keys, but these attempts were 

unsuccessful. The Claimant said he asked his senior 

colleague to use a hydraulic lift but his colleague 

advised that no such lift was available and so the more 

senior employee took the decision to insert a metal pole 

between the handles of the manhole keys and instructed 

the Claimant to lift one end of the pole while he lifted 

the other. The Claimant alleged that as they were lifting 

the manhole cover in that manner, the more senior 

employee let go of the pole which caused the Claimant 

to be suddenly pulled downwards and at that point he 

suffered injury to his back. The Claimant also said that 

as a result of this failed attempt, the senior employee 

arranged for a forklift truck to be used to lift the manhole 

cover. 

The more senior colleague allegedly involved in this 

operation gave evidence on behalf of the Defendant.  

He maintained that this accident simply did not occur. 

He said he had never in his long career ever seen a 

manhole of the dimensions and weight described by the 

Claimant. He denied that he had inserted a metal pole 

through the handles of the manhole cover keys and gave 

evidence to explain why such a system simply would 

not work. He denied that a hydraulic lift was 

unavailable. He denied that a forklift truck was used to 

lift the manhole cover. 

There was, therefore, a profound conflict between the 

evidence of the Claimant and the evidence of his more 

senior colleague on behalf of the Defendant. His Honour 

Judge Bird described these differences as fundamental 

and incapable of being explained by slips or lapses in 

memory. He considered there were four particulars 

matters that were worthy of note, each of which was a 

fundamental and important aspect of the claim. 

1. The Claimant’s evidence as to the date of 

the alleged accident. He had throughout the 

course of the claim advanced a number of 

alternative dates as to when the alleged 

accident occurred. His Honour Judge Bird 

was of the view that the Claimant had been 

entirely inconsistent on this issue, having 

moved from a specific date at the intimation 

of the claim, to a different date within the 

pleadings, to a potential range of dates 

during the trial. 

2. The Claimant’s evidence as to the accident 

circumstances. The Claimant had described 

the accident within his medical records 

https://deanscourt.co.uk/our-barristers/matthew-hooper
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Matthew Hooper Secures Finding of Fundamental Dishonesty: Rhodes v Drainage 

Consultants Limited 

Claim Notification Form, medico-legal 

report, Particulars of Claim, witness 

statement and oral evidence at Court. His 

Honour Judge Bird found there to be no 

threads of consistency running through 

those various descriptions. The Claimant’s 

account had evolved from what appeared to 

be a simple allegation that he was lifting a 

manhole cover on his own and suffered 

injury, to the elaborate version of events put 

forward in evidence at Court. 

 

3. The Claimant’s evidence regarding the time 

he took off work after the accident. Initially 

during his oral evidence, the Claimant was 

quite clear his injury was of such severity 

that he was immediately unable to work and 

remained off work from the date of the 

accident for a number of weeks. He then 

said he had perhaps attempted to work for 

one day after the accident but was unable 

to. It was plain from considering the 

Claimant’s attendance records over the 

relevant period that, if the accident had in 

fact occurred on the day he claimed, he had 

worked for at least four days thereafter 

before seeking medical attention and taking 

a sustained period of absence. 

 

4. The Claimant’s evidence regarding the 

severity of pain he experienced in the 

immediate aftermath of the alleged 

accident. In evidence at trial the  

Claimant said his pain was immediately 

immense and nearly impossible to bear. In his 

witness statement the Claimant described the 

pain as initially not being too serious but 

gradually worsening over time. 

 

His Honour Judge Bird considered that in each of these 

four important aspects, the Claimant had given 

profoundly different versions of events. He expressed 

the view that the Court was entitled to expect an honest 

witness to be consistent. 

The Judge also considered the manner in which the 

Claimant had reacted when challenged on those issues 

during cross-examination. The first way he responded 

was to say he had no explanation. The second way he 

responded was to blame other people and to make 

unsubstantiated allegations of dishonesty of others. 

Furthermore, the Judge considered the more senior 

colleague who was alleged to have been involved in the 

Claimant’s accident to have been an impressive and 

honest witness. He preferred the evidence of the 

Defendant’s witnesses in each and every respect. 

The claim was accordingly dismissed. 

A finding of fundamental dishonesty was sought given 

the nature of the Judge’s findings. His Honour Judge 

Bird concluded that the Claimant had deliberately set 

out to create a claim when he knew there was not one. 

He considered the Claimant’s dishonesty had infected 

every respect of the claim, and had no hesitation in 

finding the claim to be fundamentally dishonest. 

 

The Claimant accordingly lost his QOCS protection and 

was ordered to pay the Defendant’s costs in the sum of 
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